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Constitutional Limitations on Administrative Agencies 
By Miton A. Katuts* 


The most distinctive phenomenon in the realms of Constitutional Law 
and Public Administration which has characterized our present era is the 
remarkable expansion of governmental agencies. This has brought to the very 
forefront of our legal system the subject of Administrative Law.’ Because it 
is still in a formative stage,” two recent and interesting decisions, one by the 
United States Supreme Court and the other by the Kansas Supreme Court, 
are timely as well as vitally important. Coming during a widespread and 
prolonged depression, and both involving so-called “New Deal” or emergency 
legislation, they are particularly significant. In the former,’ our highest ju- 
dicial tribunal, in construing the National Industrial Recovery Act, held, for 
the first time in the nation’s history, a statute of Congress to be void for the 
reason that it is an unconstitutional delegation of legislative power to the 
executive branch of the government.‘ On precisely the same ground, the 
Kansas court® ruled that the provision of the Kansas Moratorium Law of 
1933° which authorizes the Governor to extend the moratorium for an ad- 
ditional six months following the expiration of that given by the Legislature 
is invalid and inoperative. We shall accordingly examine the constitutional 
limitations on administrative action. 


* Acting Associate Professor of Law, University of Kansas, Lawrence, Kan. 

1. In his address ‘‘Modern Tendencies and the Law,’’ delivered before the American Bar Associa- 
tion in 1938, Attorney General Homer S. Cummings said: ‘‘The field of administrative law, already 
clouded by much uncertainty, is being widely extended. The functions and limitations of the various 
departments and agencies of government have been taking on new aspects; and the attainment of ad- 
ministrative unity in this vast complex of powers presents a fascinating problem.’’ 19 A.B.A.J. 576, 578. 

2. See Frankfurter, ‘‘A Symposium on Administrative Law Based Upon Legal Writing 1931-33’’ 
(1983) 18 Iowa L. Rev. 129-132. 

3. Panama Refining Co. v. Ryan, 55 S. Ct. 241, 79 L. Ed. 228 (decided January 7, 1935). 2 
4. It involves Section 9 (c) of the National Industrial Recovery Act which authorizes the Presi- 
dent to prohibit transportation in interstate and foreign commerce of petroleum produced in excess of 
the amount permitted by the state where located. 

5. Oakland State Bank v. Bolin (1935) 141 Kan. 127, 40 Pac. (2d) 437, and Langworthy v. 
Kadel (1935) 141 Kan. 250, 40 Pac. (2d) 448 (both decided on January 26, 1935). A discussion of 
this case is given in note 75, infra. 

6. That part of Section 2 of Chapter 232, Laws of 1933, known as the Kansas 1933 Moratorium 
Act, which empowers the Governor to extend for a period not to exceed six months following the 
moratorium therein granted by the Legistature, if he thinks the necessity for it still exists. 
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Tue Rote oF ADMINISTRATIVE AGENCIES IN GOVERNMENT 


As civilization advances, life becomes more complex and the processes 
of government, which are created for a desirable legal ordering of society, 
tend to increase in number and importance. In primitive communities politica] 
organization is relatively simple, but, as the needs of the people grow, it js 
necessary to enlarge the agencies devoted to the administration of public 
affairs. From a system which vests the powers of government in a tribal chief 
and his council of wise and trusted men, this authority becomes distributed 
among what are generally considered to be so-called legislative, executive, 
and judicial organs of the state. This change evolves out of the requirements 
of the times, for it is practical and sometimes urgent that there be a division 
of the activities of the government in order to perform the public duties 
necessary for the welfare of the people. With the attendant specialization of 
function, and the origin and development of rules of procedure and technique 
peculiar to each, there comes a separation into departments of government, 
which naturally results in some independence among them, although, in- 
evitably, there exists a certain amount of interrelation and interaction as well. 
This political tendency has become more pronounced of late, and we have 
accordingly witnessed an unprecedented assumption by the government of 
activities which in former times were regarded as entirely within the pur 
view of private affairs.” 

It is significant in this connection that, as life and hence the needs of 
society grow in complexity, the executive functions of government become 
increasingly more powerful and important, while the legislative and the 
judicial are relegated somewhat to the background.* This is especially true 
during times of emergency and stress. A canvass of the laws of the average 
state readily demonstrates how close these administrative agencies of gov- 
ernment are to the lives, liberty and property of the people. Statutes vesting 
in nonjudicial officials the power to determine or to control the private 
rights of individuals involve such varied interests as the professions and trades, 
public health, public utilities, private investments, places of amusement, em- 
ployment agencies and workmen’s compensation. And one could enum- 
erate many others showing the vast jurisdiction vested in administrative 
bodies, boards, officers, commissions and bureaus.’ In the national govern- 

7. See Frankfurter, ‘‘The Public and Its Government,’’ where this point is lucidly developed. 
Mr. Justice Burch, speaking for the court in Schaake v. Dolley (1911) 85 Kan. 598, 6038, 118 Pac. 80, 
said: ‘‘All well-informed persons are now fully and keenly alive to the marvelous economic changes 
which the rapid industrial and commercial development of the nation in recent times has produced. 
New economic forces have been evolved and the social relations of men have become complex and inter- 
dependent to a degree previously inconceivable. Numerous subjects which formerly were chiefly private 
with only an incidental public aspect, have become social subjects, demanding regulation of a kind 
and to an extent which former conditions did not warrant.’’ 

8. See Pound, Organization of Courts, an Address originally delivered in 1913 and republished 
in 11 J. Am. Jud. Soc. 69 (1927); Berle, The Expansion of American Administrative Law (1917) 30 
Harv. L. Rev. 430; Hughes, The Republic After the War (1919) 53 Am. L. Rev. 651; Guthrie, Presi- 
dential Address New York State Bar Association (1923) 46 Rep. N.Y. St. Bar Ass’n 169; Pound, 
The Crisis in American Law (1926) 10 J. Am. Jud. Soc. 5; Frankfurter, The Task of Administrative 
Law (1927) 75 U. of Pa. L. Rev. 614; Rosenberry, Administrative Law and the Constitution (1929) 
_ =. ra Se. Rev. 32; Haines, Effects of the Growth of Administrative Law (1932) 26 Am. Pol. 
Cc. Vv. e 

9. In 1926 there were seventy-eight provisions in the Illinois statutes vesting in nonjudicial 
officers authority to determine or control private rights. They might roughly be classified according 
to professions and trades, public health, public utilities, safety of investing public and creditors gen- 
erally, agriculture and miscellaneous. These statutes were compiled by Douglas B. Maggs in 1926 and 
have been collected in a thesis now on file in the law library of Harvard University. Chief Justice 
Rosenberry has listed fifty-five different types of administrative tribunals exercising so-called quas!- 


legislative and quasi-judicial powers. Administrative Law and the Constitution (1929) 23 Am. Pol. 
Se. Rev. 32, 39. 
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ment this same wide authority exists. Mention need be made only of such 
administrative agencies as the Commissioner of Patents, the Federal Com- 
munications Commission, the Federal Power Commission, the Federal Trade 
Commission, the Federal Reserve Board, the Postmaster General, the Board 
of Tax Appeals, the Tariff Commission, the Interstate Commerce Commis- 
sion, the Court of Claims, the Civil Service Commission, the Commissioner 
General of Immigration, and the Commissioner of the General Land Office.’ 

Administrative agencies have met with certain constitutional objections. 
They are generally predicated upon three grounds: first, the separation of 
powers, secondly, its corollary, the nondelegation of powers, and lastly, due 
process of law.’ 

THE SEPARATION OF PoweERs 

The constitutions in this country, although all providing for some kind 
of a distribution and separation of the functions of government, though not 
exactly alike in their provisions, are for the most part, very similar in their 
legal effects. The Constitution of the United States and eight state consti- 
tutions while vesting the legislative power in a Congress or other lawmaking 
body, the chief executive power in a President or governor and the judicial 
power in the courts, do not explicitly mention the doctrine of separation of 
powers, having simply a structural division of these three arms of the public 
authority. In six of the state constitutions we find enunciated the simple 
formula that the powers of the government shall be divided into three 
branches, legislative, executive, and judicial. Six other state constitutions 
enunciate the same separation and further append a prohibition of the ad- 
mixture of functions. The constitutions of twenty-six states explicitly provide 
for a separation with indications of specified exceptions, and in two consti- 
tutions there is recognition of an administrative agency in addition to the 
separation of powers. It thus follows that no person or official body, being 
one of these departments, shall exercise any political power or function 
properly belonging to or inhering in the others.’ 

These clauses are not self-defining. From their earliest expressions on the 
subject the courts have, with certain exceptions, regarded the principle of 
the separation of powers more as a political maxim than as a technical rule 
of constitutional law.’* Because the constitutions throw extremely little, if 
any, light on what is meant by “legislative,” “executive,” and “judicial,” the 
courts and legal writers have been required to resort to history, analysis and 
expediency for the answer. Despite some indefensibly narrow interpreta- 
tions placed on this doctrine, an examination of the cases will show that for 

10. The Special Committee on Administrative Law of the American Bar Association in 1934 


tentatively enumerated the federal administrative tribunals (emphasis being laid on those agencies to 
which judicial powers have been delegated). See 59 Rep. A.B.A. 556-560. 

11. In this connection the following articles contain interesting and enlightening surveys: Judge 
Cuthbert Pound, Constitutional Aspects of American Administrative Law, 9 Am. Bar Ass'n Jour. 
(1923) 409; Rosenberry, Administrative Law and the Constitution (1929) 23 Am. Pol. Sc. Rev. 32; 
McFarland, Administrative Agencies in Government and the Effect Thereon of Constitutional Limita- 
tions (1934) 20 Am. Bar Ass'n Jour. 612; Brown, Administrative Commissions and the Judicial Power 
(1935) 19 Minn. L.R. 261; Cousens, The Delegation of Federal Legislative Power to Executive 
Officials (1985) 83 Mich. L. Rev. 512. 

12. Frankfurter and Davison, Cases on Administrative Law, 1149; Dodd, State Government (2nd 
Ed.) 58. State v. Johnson (1900) 61 Kan. 8038, 812, 60 Pac. 1068. 

“ 13, In the Federalist (No. XLVII) Madison refers to the doctrine of separation of powers as a 
‘political maxim.’’ In State v. Railway Co. (1907) 76 Kan. 467, 474, 92 Pac. 606, the court said: 

Notwithstanding these well-established maxims, the separation of the powers of government is com- 
plete only in theory.’’ 
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the most part the courts were probably following the historical rather than 
the analytical method. On the whole, they have been sufficiently realistic, and 
hence have not been particularly doctrinaire in their treatment of this con. 
stitutional provision."* They have understood that government is not an exact 
science and that the agencies of the state do not function automatically. 
This doctrine is taken in the limited and qualified sense that the whole power 
of two departments should not be vested in the same persons.’® Some inter. 
action exists between them.” The limitation was designed to create checks 
and balances indispensable to the security of the people against tyranny. This 
is what Madison had in mind when he explained the doctrine in the Federalist, 
and the same thought was expressed as far back as 1748 by Montesquieu in 
his “Spirit of the Laws” and received the enthusiastic acclaim of practically 
every statesman in the century following him.”* It was never intended to 
work as an obstacle to the efficient functioning and administration of public 
affairs. The courts from the earliest cases dealing with this political theory, 
have given lip service to the idea that the division of the powers of gov- 
ernment into the three departments is not absolute, that it is frequently 
difficult to draw the precise line between their proper activities,” that the 
separation of political functions cannot be complete,” and that many duties 
cannot properly or exclusively be placed into any particular political category.” 
If effective work by our public officials be realized, a certain blending of 
different powers is unavoidable. The wisest thinkers have considered this 
admixture in practice, insofar as it gives each department a constitutional 
control over the other, as essential in a free government as separation.” We 
see this, for example, in legislative impeachments, executive vetoes and 
judicial declarations of unconstitutionality. The difficulty of effecting even 
a theoretical separation of powers is now universally recognized.” 


It is hard, therefore, to frame a satisfactory definition of “legislative,” 
“executive,” and “judicial” power. The solution is found in an examination of 
what the courts have actually done. In this way categories can be made and 


14. Typical statements are found in Nash v Glen Elder (1910) 81 Kan. 446, 106 Pac. 292; In re 
Sims (1894) 54 Kan. 1, 11, 37 Pac. 135. For the same attitude expressed by the United States 
Supreme Court, see: Frankfurter and Landis, Powers of Congress Over Procedure in Criminal Con- 
tempts (1924) 37 Harv. L. Rev. 1010, 1012-1016. 

15. People v. Roth (1911) 249 Ill. 532, 535, 94 N.E. 953; Laski, Authority in the Modern State, 
70, 71; Goodnow, Comparative Administrative Law, 20. 

16. In re Sims (1894) 54 Kan. 1, 7, 37 Pac. 135; State v. Johnson (1900) 61 Kan. 803, 813, 
824, 60 Pac. 1068; State v. Railway Co. (1907) 76 Kan. 467, 482, 92 Pac. 606; Nash v. Glen Elder 
(1910) 81 Kan. 446, 448, 106 Pac. 292. 

17. State v. Johnson (1900) 61 Kan. 803, 814, 835, 60 Pac. 1068. 

: 18. State v. Johnson (1900) 61 Kan. 803, 812, 835, 60 Pac. 1068, where the court cites Madison, 
in No. 47 of the Federalist, p. 375 and quotes from Montesquieu. See also In re Sims (1894) 54 
Kan. 1, 6, 37 Pac. 135. 

19. State v. Johnson (1900) 61 Kan. 803, 820, 60 Pac. 1068. See also, State v. Keener (1908) 
78, Kan. 649, 653, 97 Pac. 860; Martin v. Ingham (1888) 84 Kan. 655, 9 Pac. 610; Allen v. 
Burrow (1904) 69 Kan. 812, 77 Pac. 555. 

20. ‘‘Notwithstanding these well-established maxims, the separation of the powers of government 
is complete only in theory.’’ State v. Railway Co. (1907) 76 Kan. 467, 474, 92 Pac. 606. 

21. State v. Railway Co. (1907), 76 Kan. 467, 483, 92 Pac. 606. 

22. State v. Johnson (1900) 61 Kan. 803, 821, 60 Pac. 1068; Nash v. Glen Elder (1910) 81 
Kan. 446, 450, 106 Pac. 292. 

23. ‘‘All the discussions of the subject by this court, as well as those by other courts and 
writers on constitutional law, recognize the impossibility of the absolute divorce of the three funda- 
mental powers of government.’’ Nash v. Glen Elder (1910) 81 Kan. 446, 449, 106 Pag. 292. State v. 
Johnson (1900) 61 Kan. 803, 813, 826, 60 Pac. 1068. See Gray, Nature and Sources of Law, 97; 
Korkunov, General Theory of Law, 377; Cohen, The Process of Judicial Legislation (1914) 38 Am. 
L. Rev. 161; Cooley, Torts, 375; Kocourek, Case Comment (1920) 15 Ill. L. Rev. 108. Mr. Justice 
Cardozo has put the situation in apt language: ‘‘But hereafter, as before, the changing combinations 
of events will beat upon the walls of ancient categories, ‘Life has relations not capable of division 
into inflexible compartments. The moulds expand and shrink’.’’ Growth of the Law, 19. 
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conclusions drawn. Yet, in the face of such obstacles they have often blandly 
interpreted the various functions as follows: “The legislative department de- 
termines what the law shall be; the judicial department construes and applies 
the law; the executive department executes or administers the law.” A classic 
definition of judicial power is the following in Cooley’s “Constitutional 
Limitations,” quoted extensively by the Courts: “the power which adjudicates 
upon and protects the rights and interests of individual citizens and to that 
end construes and applies the law.” If these definitions are taken literally, 
it follows that each department of the government performs all three func- 
tions. Legislatures have adjudicated contempt charges, divorce cases, election 
contests and claims against the government, have exercised many functions, 
such as organizing corporations, which today are considered executive acts, 
and even now must construe the constitution every time they enact statutes. 
The executive department, in hearing cases involving workmen’s compensa- 
tion, revocation of licenses to practice professions, and removal of persons 
in the civil service must interpret the law. The judiciary enforces the law in 
many instances, by its power to hold in contempt and to issue writs of execu- 
tion and other judicial process. Moreover, it declares a rule of law applicable 
to the case at bar if none already exists.”* Some courts and eminent legal 
scholars have stated quite frankly that all the political power of the state is 
either legisla-:ve or executive, and that the judiciary is merely a part of the 
latter.2* All departments exercise some judgment and discretion in the per- 
formance of their duties. Furthermore, to decide, investigate and deliberate 
is not necessarily a judicial function, because many executive officers must 
frequently render decisions on the law after hearing evidence on the facts. 
“But it is not sufficient to bring such matters under the judicial power, that 
they involve the exercise of judgment upon law and fact.” 


24. See: State v. Johnson (1900) 61 Kan. 803, 831, 60 Pac. 1068. In re Sims (1894) 54 Kan. 
1, 10, 37 Pac. 135, Johnston J. said: ‘‘The authority to hear and determine a controversy upon both 
the facts and the law is judicial power.’’ This statement, if unqualified, is of course misleading, 
because administrative officials when they adjudicate disputes, such as revocation of licenses, work- 
men’s compensation claims and public utility rates, must necessarily do exactly the same thing. See: 
Cooley, Constitutional Limitations (Sth Ed.), 184. In Coleman v. Newby (1871) 7 Kan. 82, Mr. 
Justice Valentine said: ‘‘ . . . to declare what the law is or was belongs to the judiciary, but to de- 
clare what it shall be in the future belongs to the legislature.’’ 

25. ‘‘I recognize without hesitation that judges do and must legislate, but they can do so only 
interstitially . . .’’ Mr. Justice Holmes, in Southern Pac. Co. v. Jensen (1917) 244 U.S. 205, 221, 
$7 S. Ct. 524, 61 L. Ed. 1086. ‘‘As interpretation on the one side runs into lawmaking and so the 
judicial function runs into the legislative function, on the other side interpretation runs into applica- 
tion and so the judicial function runs into the administrative or executive.’’ Pound, Introduction 
to the Philosophy of Law, 108. ‘‘All the law is judge made law. The shape in which a statute is 
imposed upon a community as s guide of conduct is that statute as interpreted by the courts. The 
courts put life into the dead words of State.’’ Gray, Nature and Sources of Law, Sec. 276. The author 
quotes Bishop Hoadley as saying: ‘‘Whoever hath an absolute authority to interpret any written or 
spoken laws, it is he who is truly the law giver to all intents and purposes and not the person who 
first wrote and spoke them.’’ 

26. Goodnow, Politics and Administration, 9, 10, 12; See Green, Separation of Powers, 29 Yale 
L. Jour. (1920) 369, 370; Dodge v. Cole (1881) 97 Ill. 338, 355. 

27. Mr. Justice Curtis, for the United States Supreme Court in Murray v. Hoboken Land & 
Improvement Co. (1856) 18 How. 272, 280, 15 L. Ed. 372, where at the same place he said: ‘‘That 
the auditing of the accounts of a receiver of public money may be, in an enlarged sense, a judicial 
act, must be admitted. So are all those administrative duties, the performance of which invclves an 
inquiry into the existence of facts and the application to them of rules of law.’’ Clarence N. Goodwin 
in 59 Rep. Am. Bar Ass’n (19384), 149. ‘‘The finding of facts . .. is not a judicial function, nor 
does it constitute in any true sense judicial action. It is a process gone through with not merely by 
every administrative agency, but by every person or group called upon to perform any function or 
transact any business, public or private, and it is incidental to the routine of our daily lives. That 
it is made the basis of governmental action does not make it judicial in its nature. e interpre- 
tation of the law and the construction of statutes are not judicial functions. Bodies, politic and 
private, as well as public officials and private individuals are required constantly to make such 
construction and interpretation both in the performance of public functions and in private business. 
Again we must say that the fact that such interpretation or construction is necessary to the per- 
formance of the official function does not make it judicial in its nature.’’ Re Huron (1897) 58 Kan. 
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What is the inherent test of legislative, executive or judicial function? 
Analytically, the cases are irreconcilable. Observation therefore shows that 
the juridical basis for determining which of the three so-called department; 
of government can constitutionally exercise a particular political function 
almost invariably is either legal history or public policy.” It is extremely 
hard, sometimes, to generalize.” With some qualifications, however, one can 
without being dogmatic, describe objectively the salient characteristics of 
each branch, except those particular functions which are so close to the line 
of demarcation that it is difficult or even virtually impossible to ascertain to 
which category they belong. 

Constitutions are limitations on the legislative and grants to the executive 
and judicial organs of the government.” A legislature, accordingly, can do 
anything that is not prohibited by the supreme law of the state and nation 
and, within the limits imposed by these instruments, can act on any subject 
within the scope of civil government. This power, in the absence of a consti- 
tutional prohibition, even extends to such retroactive statutes as bills of 
attainder, ex post facto laws, and validating acts.*’ Although a legislature 
can pass a particular, local, or special law* to deal with a past situation, it 
ordinarily enacts statutes to operate in the future and to take effect not upon 
certain specified individuals but generally. “What distinguishes legislation 
from adjudication is that the former affects the rights of individuals in the 
abstract and must be applied in a further proceeding before the legal position 
of any particular individual will be definitely touched by it; while adjudica- 


tion operates concretely upon individuals in their individual capacity.”* It 


152, 156, 48 Pac. 576. ‘‘Not everyone who hears testimony and exercises discretion and judgment 
in a matter submitted to him is necessarily a judicial officer.’’ Likewise in State v. Railway (1907) 
76 Kan. 457, 483, 92 Pac. 606: ‘‘The functions of the board under this act are .. . purely ad- 
ministrative, and the fact that in the performance of these functions the board must hear complaints 
and determine them does not make their acts judicial. It is not every act which requires the exercise 
of judgment and discretion which can be said to be judicial.’’ ‘‘Executive officers are often charged 
with duties so far judicial in their nature that they require the investigation and decision of questions 
involving valuable rights.’’ Allen v. Burrow (1904) 69 Kan. 812, 814, 77 Pac. 555; Lynch v. Chase 
(1895) 55 Kan. 867, 371, 40 Pac. 711; Balch v. Glenn (1911) 85 Kan. 735, 751, 119 Pac. 67. 

28. For an instance where the court disregarded the requirements of legal history and predicated 
its decisi on iderations of public expediency, see Lynch v. Chase (1895) 55 Kan. 367, 372, 
40 Pac. 666. On the other hand, see State v. Johnson (1900) 61 Kan. 803, 817, 60 Pac. 1068, where 
the court in adhering to legal tradition said: ‘‘We shall travel the beaten path of precedent to a 
conclusion, leaving to those who dispute the authority to which we adhere, and which we reannounce, 
the task of breaking away from settled principles and to blaze new roads through fields of innovation, 
regardless of those constitutional rules of safety adopted and handed down by our forefathers, the 
established result of wisdom and experience.’’ 

. ‘* . . . Generalizations will be seen to be not fixed rules for deciding doubtful cases, but 
instrumentalities for their investigation, methods by which the net value of past experience is ren- 
dered available for the present scrutiny of new perplexities. Then it will also follow that they 
are hypotheses to be tested and revised by their further working. . . . In denying that the meaning 
of any genuine case of deliberation can be exhausted by treating it as a mere case of an established 
classification the value of classification is not denied. It is shown where its value lies, namely, 
in directing attention to resemblances and differences in the new case, in economizing effort in 
foresight. To call a generalization a tool is not to say it is useless; the contrary is patently the case. 
A tool is something to use. Hence it is also something to be improved by noting how it works. The 
need of such noting and improving is indispensable if, as is the case with moral principles, the tool 
has to be used in unwonted circumstances. Continuity of growth not atomism is thus the alternative 
to fixity of principles and aims.’’ John Dewey, Human Nature and Conduct, 240, 245. The same 
would seem to be equally true of legal principles as well. 

30. Ratcliff v. Wichita etc. Co. (1906) 74 Kan. 1, 16, 86 Pac. 150. See Cooley, Constitutional 
Limitations, (8th Ed.) 177, for various citations in support of this point. 

31. See Cooley, Constitutional Limitations, (8th Ed.) 771-792 for a full discussion of retro- 
spective legislation. See State v. Public Service Comm. (1932) 135 Kan. 491, 501, 11 Pac. (2d) 999. 

32. See Section 17 of Article 2 of the Kansas Constitution. 

33. Dickinson, Administrative Justice and the Supremacy of Law, 21. In footnote 36 on the same 
page he says: ‘‘Confusion seems to have crept into most of the attempts of the courts to define 
legislative and judicial power from a failure to keep separate two different distinctions: (1) the 
distinction between present and future operation and (2) the distinction between the announcement 
of a general rule without reference to any particular case, and the application or elaboration of 8 
Tule to fit a specific case.’’ In State v. Johnson (1900) 61 Kan. 808, 820, 60 Pac. 1068, the court 
said: ‘‘It is a cardinal principle of representative government that the making of laws and rules 
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js not required to give notice or hearing, and does not publicly announce 
the reasons for its acts Furthermore, it consists of a large, sometimes un- 
wieldy body of men from all walks of life who are not by previous experience 
or education necessarily trained for their legislative duties. Principles of 
politics rather than those of law lie at the foundation of their work. 

The executive is concerned with applying, enforcing and carrying into 
effect the law. To do this properly he must of course know the law applicable 
to his functions, but he is more frequently occupied with ascertaining facts 
and using his discretion, which does not as much involve the use of legal 
doctrine as it does personal judgment requiring experience with factual situa- 
tions. These are so distinctively individual that they cannot or, for the sake 
of good government, should not be encompassed with a particularized and 
minutely detailed rule of law. Every combination of facts is different from 
every other.** The essence of the duties of the executive department is to deal 
with problems which require the use of discretion, special knowledge and 
training in a busy workaday world, matters outside the ambit of juris- 
prudence.* When an administrative official makes rules and regulations, 
as he frequently must, he does so subject always to the paramount policy 
or will of the legislature as manifested in the statutes. When he performs his 
adjudicative functions, which are held the exercise of nonjudicial authority, 


he is merely effectuating a legislative purpose.” 


regulating the future conduct and fixing the rights of parties belongs to the legislative department— 
a power which can never be reposed in or exercised by the judiciary.’’ Mr. Justice Holmes, speaking 
for the court in Prentis v. Atlantic Coast Line (1908) 211 U.S. 210, 226, 29 S. Ct. 67, 53 L. Ed. 150, 
said: ‘‘A judicial inquiry investigates, declares and enforces liabilities as they stand on present 
or past facts and under laws supposed already to exist. That is its purpose and end. Legislation .. . 
looks to the future and changes existing conditions by making a new rule to be applied thereafter to 
all or some part of those subject to its power.’’ See to some effect, State v. Johnson (1900) 61 Kan. 
808, 813, 820, 830, 831, 60 Pac. 1068; In re Davis (1897) 58 Kan. 368, 372, 49 Pac. 161. 

34. We must of course never lose sight of the extremely troublesome perplexity in separating 
‘law’’ from ‘‘fact.’’ John Dickinson in his Administrative Justice and the Supremacy of Law (1927) 
has written a scholarly and penetrating disoission of the difficulty in distinguishing between ‘‘ques- 
tions of law’’ and ‘‘questions of fact,’’ especially on pages 49-55, 109-110, 168-170, 200-202, 312 
and 331. On page 55 he says: ‘‘In truth, the distinction between ‘questions of law’ and ‘questions 
of fact’ really gives little help in determining how the courts will review; and for the good reason 
that there is no fixed distinction. They are not two mutually kinds of questions based upon a dif- 
ference of subject matter. Matters of law grow downward into roots of fact, and matters of fact 
reach upward, without a break, into matters of law. The knife of policy alone affects an artificial 
cleavage at the point where the court chooses to draw the line between public interest and private 
right. It would seem that when the courts are unwilling to review, they are tempted to explain by 
the easy device of calling the question one of fact; and when otherwise disposed, they say that it is 
a question of ‘law’.’’ On page 168 the author says: ‘‘On the other hand, the courts will overrule 
administrative discretion whenever it reaches a result inconsistent with some general proposition of 
law applicable to the entire class of similar cases. We here uncover the real distinction which lies 
behind the attempts to distinguish between so-called ‘questions of law’ and ‘questions of fact’ that 
have everywhere confused the language of the opinions. Where the only ground which a court can give 
for its difference from the administrative body is limited to mere difference of opinion as to some 
matter or matters peculiar to the case, or some difference in inference, from those matters, 
then the court should not disturb the opinion or inference of the fact-finding body unless the 
latter is plainly beyond the bounds of reason; for the difference is one of discretion or ‘fact.’ 
On the other hand, where the ground of difference between court and fact-finding body can 
be isolated and expressed as a general proposition applicable beyond the particular case to all similar 
cases, the court, if it holds the proposition one of sound Isw, must enfore it by overruling the ad- 
ministrative determination.’’ 

35. ‘‘Preliminary resort to the commission is required because the inquiry is essentially one of 
fact and of discretion in technical matters, and uniformity can be secured only if ite determination 
is left to the commission. Moreover, that determination is reached ordinarily upon voluminous and 
conflicting evidence, for the adequate appreciation of which acquaintance is commonly found only 
in a body of experts.’’ Mr. Justice Brandeis, in Great Northern Rd. v. Merchants Elevator Co. (1922) 
259 U.S. 285, 42 §. Ct. 477, 66 L. Ed. 943. 

86. For example, it would logically seem that the appointing by a bank commissioner of a re- 
ceiver of a banking corporation and the appointing by a court of a receiver of a mining corporation 
involve the same function. Yet the Kansas Supreme Court holds that the latter is a judicial act while 
the former is not a judicial act. Mercantile Warehouse Co. v. Johnson (1934) 138 Kan. 889, 28 Pac. 
(2d) 775 and Childress v. Fox Mining Co. (1930) 130 Kan. 402, 286 Pac. 262. ‘‘To differentiate 
the judicial from the administrative by an analysis of the operations performed in carrying out the 
two functions is as a general proposition a futile task. The determination of certain issues by ad- 
ministration rather than judicial tribunals depends upon a complexity of considerations, some logical 
some historical, and some purely expedient. The only thing to do, therefore, is to examine the 
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A definition of the judicial function is not easy to frame because in many 
respects it so closely resembles that of administrative adjudication. A court 
consists of a small body of professionally and technically trained and ex. 
perienced men,” who, by the use of the authoritative legal materials, adjust 
past or present situations®® when disposing of justiciable cases or controversies 
between antagonistic parties whose existing interests are adverse® and will 
be finally affected by the order, judgment, finding or decree entered, subject 
to no review, revision, or reversal by any nonjudicial officers.“° A court, more. 
over, can, at least to a certain extent, enforce it without the aid of another 
department and, with some exceptions, is the only agency of government 
which can impose penalties and forfeitures.“ It is immaterial that in the per- 


existing situation and to see what functions in fact have been held administrative in character and 
what judicial. If we cannot define, we may at least describe.’’ Brown, Administrative Commissions 
and the Judicial Power (1935) 19 Minn. L. Rev. 261, 275, 276. 

37. In Robson, Administrative Justice, the author elaborates the legaj] training of judges and 
technical training of administrative officials. 

38. State v. Johnson (1900) 61 Kan. 803, 819, 831, 60 Pac. 1068. 

89. As to what constitutes the ingredients of justiciability in Kansas see State v. Dolley (1910) 
82 Kan. 533, 108 Pac. 846; State v. Allen (1920) 107 Kan. 407, 191 Pac. 476; State v. Grove (1921) 
109 Kan. 619, 201 Pac. 82; West v. Wichita (1925) 118 Kan. 265, 284 Pac. 846. The = of the 
United States Supreme Court is ably expressed by Mr. Justice Stone in Nashville etc. Ry. v. Wallace 
(1988) 288 U.S. 249, 53 S. Ct. 345, 77 L. Ed. 730. See also, State v. Johnson (1900) 61 Kan. 803, 
830, 831, 60 Pac. 1068; Jeffries v. Bacastow (1913) 90 Kan. 495, 498, 185 Pac. 582; State y. 
Mohler (1916) 98 Kan. 465, 471, 158 Pac. 408; State v. Public Service Comm. (1932) 135 Kan. 
491, 495, 11 Pac. (2d) 999. 

40. If one can in truth say that the judicial function has any distinctively individual char. 
acteristic it is the unique attribute of final, but not necessarily initial, determination of legal disputes 
as to both so-called questions of ‘‘law’’ and of ‘‘fact.’’ With regard to the latter, the court has the 
last decision because where a litigant contends that an administrative finding or a jury verdict is not 
based on substantial evidence or is fraudulent, arbitrary, unjust or capricious it must decide this 
issue for itself. The element of finality of factual matters is therefore the salient ingredient in 
judicial action, since true judicial process is subject to no examination or review by nonjudicial of- 
ficers, which after all means res adjudicata. The court can, however, indulge certain rebuttable pre- 
sumptions in favor of an administrative finding or jury verdict which will mean that except in 
unusual situations such finding or verdict will be accepted by it as verity. In connection with this 
proposition see, Miller v. Clark (1900) 62 Kan. 278, 288, 62 Pac. 664; Meffert v. Board (1903) 
66 Kan. 710, 72 Pac. 247; Board v. Bullard (1908) 77 Kan. 349, 94 Pac. 129; Labette County 
Commr’s v. Peterson (1925) 118 Kan. 560, 253 Pac. 848; State v. Public Service Comm. (1932) 
185 Kan. 491, 11 Pac. (2d) 999; Gordon v. United States (1864) 117 U.S. 697, append.; United States 
v. Ferreira (1851) 13 How. 40, 14 L. Ed. 42; Muskrat v. United States (1911) 219 U.S. 346, 31 
8. Ct. 250, 55 L. Ed. 246; Fidelity etc. Bank v. Swope (1926) 274 U.S. 123, 47 8. Ct. 511, 71 L. 
Ed. 959; Williams v. United States (1933) 289 U.S. 558, 53 S. Ct. 751, 77 L. Ed. 1872. ‘‘Even 
where it is essential to maintain strictly between the judicial and other branches of the govern- 
ment, it must still be recognized that the ascertainment of facts or the reaching of conclusions upon 
evidence taken in the course of a hearing of parties interested, may be entirely proper in the exercise 
of executive or legislative, as distinguished from judicial powers. The legislature, had it seen fit, 
might have conducted similar inquiries through committees of its members, or specially constituted 
bodies, upon whose report as to the reasonableness of existing rates it would decide whether or not 
they were extortionate and whether other rates should he established, and it might have used methods 
like those of judicial tribunals in the endeavor to elicit the facts. It is the nature of the final act 
‘that determines the nature of the previous inquiry’.’’ Louisville etc. R. v. Garrett (1913) 231 U.S. 
298, 34 S. Ct. 48, 58 L. Ed. 229. If a question is one of first impression the court might, by virtue 
of the doctrine of stare decisis, in reality be prescribing a rule for the future to operate generally, 
which is considered to be the legislative function. This result, however, migh possibly be offset by 
the principle of constitutional law that the court is not making a law but merely formulating one, 
pursuant to preexisting legal materials, only for the disposition of a dispute before it, and any attribute 
of law-making which it may have does not flow from any legal power to do so expressly given it by 
the constitution but from the acceptance of its version of the law, as announced in judicial opinions 
and action, by the legislature and executive and people and their acquiescence therein. 

41. Although we usually associate the imposition of forfeitures and penalties for legal infrac- 
tions as primarily within the province of the judiciary, Wong Wing v. United States (1896) 163 
U.S. 228, 16 S. Ct. 977, 41 L. Ed. 140; Cleveland etc. Rd. v. People (1904) 212 Ill. 638, 72 N.E. 
725; State v. Blaisdell (1911) 22 N.D. 86, 132 N.W. 769, there are some situations where the courts 
have sanctioned executive infliction of punishment for violation of the law. The chief consideration 
is the paramount requirements of public policy. See Passavant v. United States (1893) 148 U.S. 
157, 18 S. Ct. 572, 37 L. Ed. 404 (collector of customs authorized to penalize for failure to declare 
full value of imports); Oceanic Steam Navigation Co. v. Stranahan (1909) 214 U.S. 320, 29 S. Ct. 
671, 53 L. Ed. 1018 (collector of customs imposes fine on steamship companies for bringing into the 
country under certain circumstances diseased aliens). For legislative punishment for contempt of 
legislative body, see Jurney v. MacCracken (1935) 55 8S. Ct. 375, 79 L. Ed. 405; McGrain v. 
Daugherty (1926) 273 U.S. 185, 47 S. Ct. 319, 71 L. Ed. 580; Greenfield v. Russel (1920) 292 
Til. 392, 127 N.E. 102; Landis, Constitutional Limits on Congressional Power of Investigation (1926) 
40 Harv. L. Rev. 153; Potts, Power of Legislative Bodies to Punish for Contempt (1926) 74 U. of 
Pa. L. Rev. 691, 780. On the conflict whether the power to punish for contempt is vested in admin- 
istrative bodies, see Interstate C ce issi v. Brimson (1894) 154 U.S. 447, 14 8S. Ct. 
1125, 38 L. Ed. 1047; Langenberg v. Decker (1892) 181 Ind. 471, 31 N.E. 190; in re Sanford, 
(1911) 236 Mo. 665, 189 S.W. 376; In re Hayes (1931) 200 N.C. 183, 156 S.E. 791; In re Sims 
(1894) 54 Kan. 1. 87 Pac. 135, the court held that an executive official cannot punish for contempt, 
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formance of its duties it may be laying down a rule for the future guidance 
of the bench, bar, and public. In the judicial process ample notice and 
hearing are given,“ and reasons for the decisions are stated in publicly an- 
nounced opinions,“ no one but the parties themselves being affected by the 
proceedings. The judicial power according to the mass of decisions inter- 
preting the separation of powers clause embraces every kind of jurisdiction, 
activity or authority seen in the courts of England when our federal consti- 
tution was adopted. Generally what these tribunals did before 1789 the courts 
in this country under the judicial power can do. Its essence is to adjudicate 
legal rights of individuals based on the common law and equity,“° with 
the power to enforce its act, to inflict penalties for violations of the law“* and 
to declare with authoritative finality what the law is or was in any dispute 
properly before it.’ If the vested rights in question are not those traditionally 
included in the common law or equity, but have been created since,“* or are 
merely additional privileges“ or new legal rights conferred by the govern- 
ment, or if they concern the latter in its corporate capacity or in its exercise 


seeming to think that this power is never exercised except by legislative bodies or judicial officers. 
The predominant opinion in the United States is that administrative bodies cannot constitutionally 
be vested with the authority to punish for contempt. Professor Freund advocated impowering and 
requiring administrative boards to take all the necessary proof in determinations adverse to private 
rights with all essential testimonial powers and the right to apply to a court to enforce obedience if 
necessary. Freund, Note (1927) 123 Ill. L. Rev. 493. In re Huron (1897) 58 Kan. 152, 48 Pac. 
674, the court indicates that executive officers cannot impose punishment for contempt. 

42. See notes 25 and 40 supra. 

48. Fidelity etc. Bank v. Swope (1926) 274 U.S. 123, 47 S. Ct. 511, 71 L. Ed. 959; School 
District v. McCoy (1883) 30 Kan. 268, 274, 1 Pac. 97. 

44. Pound, Justice According to Law, (1914) 14 Col. L. Rev. 103, 108, 109. 

45. ‘‘The fact of insolvency having been discovered, the statute directs the bank commissioner's 
course, and the designation by him of a person to wind up the affairs of the bank is no more a judicial 
act than his order to the board of directors to remove a dishonest cashier. His powers are purely ad- 

tive and in no way infringe upon the ancient authority of courts to determine rights of 
person and property in specific controversies pending before them’’ Jeffries v. Bacastow (1913) 90 
Kan. 495, 498, 135 Pac. 582. (Boldface supplied.) The court thus furnishes the clue as to what is 
judicial power in the constitutional sense. It is the adjudicative authority exercised by courts at 
common law. Kansas Pac. Ry. Co. v. Nichols (1872) 9 Kan. 160, 178. See Kansas Revised Statutes 
77-109. The United States Supreme Court expressed the same thought when it declared that Congress 
could not ‘‘withdraw from judicial cognizance any matter which, from its nature, is the subject of 
a suit at the common law, or in equity or admiralty.’’ Murray’s Lessee v. Hoboken Land and Im- 
provement Co. (1856) 18 How. 272, 284, 15 L. Ed. 372. In Clay County Telephone Co. v. South- 
western Bell Telephone Co. (1920) 107 Kan. 169, 174, 190 Pac. 747, the court speaks of ‘‘the ancient 
paths of law and equity.’’ 

46. State v. Johnson (1900) 61 Kan. 803, 816, 828, 60 Pac. 1068; State v. Public Service Comm. 
(1982) 135 Kan. 491, 495, 11 Pac. (2nd) 999. It should not be understood, however, that the 
judicial function necessarily requires the issuance of enforcing process, such as execution, injunction 
or mandamus. State v. Grove (1921) 109 Kan. 619, 201 Pac. 82; Fidelity etc. Bank v. Swope (1926) 
274 U.S. 123, 47 S. Ct. 511, 71 L. Ed. 959; Nashville etc. Ry v. Wallace (1933) 288 U.S. 249, 53 
8. Ot. 345, 77 L. Ed. 780. In regard to judicial imposition of penalties and forfeitures see foot- 
note 41, supra. 

47. ‘‘The sole duty and power of the court is to pass upon questions of law and to inquire 
judicially into the facts so far as necessary to ascertain the applicable rules of law.’’ Fidelity etc. 
Bank v. Swope (1926) 274 U.S. 123, 47 8S. Ct. 511, 71 L. Ed. 959. ‘‘The judiciary declares the law, 
and directs as to its application to controversies that arise.’’ In re Davis (1897) 58 Kan. 368, 872, 
49 Pac. 161; State v. Johnson (1900) 61 Kan. 803, 811, 880, 60 Pac. 1068; In re Sims (1894) 54 
Kan. 1, 10, 27 Pac. 185; Coleman v. Newby (1871) 7 Kan. 82; In State v. Railway Oo. (1907) 76 
Kan. 467, 488, 92 Pac. 606 the court said: ‘‘These provisions make it plain that no property rights 
of any railroad company can be finally affected or disturbed until there has been a judicial deter- 
mination of the reasonableness and justness of the order by a court of competent jurisdiction, and 
these provisions we think furnish due process of law.’’ See notes 34 and 40. 

48. ‘‘It is a cardinal rule that when a right given is solely and exclusively of legislative creation, 
and does not derive existence from the common law or from rules prevailing in courts of equity 
and jurisdiction of it is limited to particular tribunals, and specific, peculiar remedies are provided 
for its enforcement, the jurisdiction and remedy can be exercised and pursued only before the tribunals 
and in the mode the statute has provided.’’ Miller v. Clark (1900) 62 Kan. 278, 282, 62 Pac. 664. See 
Wilson vy. Price-Raid Aud. Com. (1884) 31 Kan. 257, 258, 1 Pac. 587. 

49. Four-S Ragor Co. v. Guymon (1922) 110 Kan. 745, 205 Pac. 708. ‘‘The doctrine of the 
separation of governmental powers . .. as a complete denial of the capacity of one department of 
government to exercise a kind of power assumed to belong peculiarly to one of the others does not 
obtain in our public law beyond the confines of the printed page. But from the point of view of the 
individual whose rights are affected by governmental action, it protects him in most of his dealings 
with governmental authority from the arbitrary power of a single official or group of officials, and 
secures to him in most instances the right not to be disturbed save by the concurrent action of two 
or more of the different departments among whom governmental power is apportioned. The cages in 
which such concurrence is not secured are confined to those spheres of governmental action where 
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of police power™ then it is not always obligatory though legally permissible 
that a judicial tribunal, as contrasted with an administrative agency, have 
jurisdiction. “Whenever the law provides a remedy enforceable in the courts 
according to the regular course of legal procedure, and that remedy is pur- 
sued, there arises a case within the meaning of the constitution, whether the 
subject of the litigation be property or status.” 


THE NonpbELEGATION OF LEGISLATIVE POWER 


This leads us to a consideration of the doctrine of the nondelegation of 
legislative powers. It has two legal sources. First, it is a proposition flowing 
directly from the doctrine of the separation of powers. Secondly, it also is 
a principle of the law of agency. On the basis of the former, it is purely a 
constitutional limitation. If the powers are distributed among three separate, 
independent and distinct political departments, the legislature then can ex- 
ercise only legislative functions; the executive only executive functions; and 
the judiciary only judicial functions. It is, therefore, unconstitutional, as a 
violation of the doctrine of separation of powers, for one branch of the 
government to delegate to another any of its authority or duties. The same 
constitutional prohibition may be stated as the doctrine of the law of agency 
that if a principal commits a trust to an agent the relationship is presumed 
to be exclusively personal. Hence the latter cannot transfer any of the powers 
so vested in him to any one else so as to effect the rights of the former. To 
this rule, there are several acknowledged exceptions; as for example, if where, 


from the very nature of the duties involved, the agent cannot possibly per- 
form them, he is allowed to assign to other persons such of his functions as 


are necessary to carry into effect properly the intention of the principal.” 


The courts could solve many difficult problems involving administrative 


individual privilege rather than individual right is at stake, or where the exigencies of government 
are deemed by the court so important that the interest of the individual must not defeat the col- 
lective interest of the whole people of whom he is a part.’’ Powell, Separation of Powers; Adminis- 
trative Exercise of Legislative and Judicial Power (1912), 27 Pol. Sci. Quar. 215, 238. 

650. For example, matters primarily of public concern: Miller v. Clark (1900) 62 Kan 278, 62 
Pac. 664 (contested nomination for public office); Allen v. Burrow (1904) 69 Kan. 812, 77 Pac. 
555 (same question); Nash v. Glen Elder (1910) 81 Kan. 446, 106 Pac. 292 (extension of corporate 
boundaries of city); Schaake v. Dolley (1911) 85 Kan. 598, 118 Pac. 80 (refusal of board to grant 
bank charter). Exercise of police power: Meffert v. Medical Board (1903) 66 Kan. 710, 72 Pac. 
247 (revocation of license to practice medicine); Balch v. Glenn (1911) 85 Kan. 735, 119 Pac. 67 
(exterminating orchard pest); State v. Sherow (1912) 87 Kan. 235, 123 Pac. 866 (issuance of license 
to conduct bowling alley). Controversy between state and an individual: Wilson v. Price-Raid Aud. 
Com. (1884) 31 Kan. 251, 1 Pac. 587; Williams v. United States (1933), 289 U.S. 553, 53 S. Ct. 
751; 77 L. Ed. 1372. 

51. Tutun v. United States (1926) 270 U.S. 568, 46 S. Ct. 425, 70 L. Ed. 738. At the same 
place Mr. Justice Brandeis, speaking for the court, said: ‘‘Whether a proceeding which results in 
a@ grant is a judicial one, does not depend upon the nature of the thing granted, but upon the nature 
of the proceeding which Congress has provided for securing the grant. The United States may create 
rights in individuals against itself and provide only an administrative remedy . .. It may provide 
a legal remedy, but make resort to the courts available only after all administrative remedies have 
been exhausted ... It may give to the individual the option of either an administrative or a legal 
remedy .... Or it may provide only a legal remedy.’’ This is readily exemplified by actions for 
divorce and for workmen’s compensation. Neither existed at common law and both are entirely the 
creatures of statute. Yet, although the law applicable to the latter is much more technical than the 
former, divorces are perhaps invariably adjudicated by courts, while compensation cases are usually 
heard in the first instance by an administrative tribunal. The same thought is found in Four-S Razor 
Oo. v. Guymon (1922) 110 Kan. 745, 205 Pac. 703, where the court says the legislature may pro- 
vide for a legislative or administrative as well as judicial forfeiture of corporation charters. 

52. Oakland State Bank v. Bolin (1935) 141 Kan. 127, 40 Pac. (2nd) 437; Langworthy v. 
Kadel (1985) 141 Kan. 250, 40 Pac. (2nd) 443; Panama Refining Co. v. Ryan (1935) 55 S. Ct. 
241, 79 L. Ed. 223. 

53. This principle is exemplified in Whitford v. Lynch (1872) 10 Kan. 142; Ogden v. Walters 
(1873) 12 Kan. 282; Bird v. Bldg. and Loan Assn. (1922) 110 Kan. 706, 205 Pac. 624; Wright v. 
Providence Ins. Co. (1930) 180 Kan. 438, 286 Pac. 237. See also, Mechem Outlines of Law of Agency 
(8rd Ed.) 106. Section 17 of the Restatement of the Law of Agency by the American Law Institute 
is to the same effect. 
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agencies by the application of this rule. However, they have very largely 
ignored it and have seen fit to look to the constitutional limitation found in 
the doctrine of the delegation of powers for their correct legal guidance. 

The question of the exercise of legislative power by the executive de- 
partment usually arises in the interpretation of statutes conferring powers on 
administrative agencies. Instances are few where administrative officials have 
assumed to perform so-called legislative functions, except in accordance with 
an enactment of the legislature. It therefore becomes a matter of vital concern 
to ascertain how far, if at all, the legislative department can delegate its 

wer. The courts in general have realized the growing complexity of society 
and therefore the crying need for the creation of commissions and boards, 
sitting constantly, with specialized knowledge and skill, to cope with the 
many problems of modern life to which the agencies of government, which 
were in the foreground prior to the present century, are unequal.” The 
courts on the whole have found “constitutional” and “legal” means of sus- 
taining the legality of the powers delegated to these new administrative 
bodies, and generally have shown a statesmanlike understanding of the dif- 
ficulties involved.** They have not, except in a few instances, resorted to 
technicalities to invalidate the exercise of an administrative function on the 
ground of nondelegation of legislative power. It is quite noteworthy that 
the Supreme Court of the United States had never, until this year,” declared 
any federal statute contrary to the doctrine of nondelegation of legislative 
powers and has upheld many acts which give to administrative agencies of 
the national government authority which Congress can itself exercise.* As 
far back as 1813, this tribunal took for granted that some delegated legisla- 
tion is proper and valid.® It has had a due regard for the problem involved, 
and has emphatically said that to deny the validity of delegated legislation 
pursuant to the limitations hereinafter to be enumerated “would stop the 
wheels of government.” 

Although it is fundamental that all the legislative power of government 
is in the legislature, which, therefore, can neither devest itself of its legis- 
lative functions, nor delegate its legislative power, this rule has some excep- 
tions. It is flexible and extends only as far as the reasons and the principles of 
law, on which it is based, require. From their earliest observations on this 
subject, the courts have felt that if the legislative department must attend to 
every minute detail which its authority embraces and is prohibited from 
assigning some duties to administrative officers, government could not func- 


tion and eventually would become impotent. Futhermore, the grant of legis- 


54, State v. Railway Co. (1907) 96 Kan. 467, 477, 92 Pac. 606; 85 Kan. 598, 613, 118 Pac. 80. 

55. Olay County Telephone Assn. v. Southwestern Bell Telephone Co. (1920) 107 Kan. 169, 174, 
190 Pac. 747; State v. Railway Co. (1921) 108 Kan. 851, 854, 197 Pac. 194. 

56. State v. Railway (1907) 76 Kan. 467, 474, 92 Pac. 606. At pages 480, 481 are enumerated 
many cases upholding delegated legislation. 

57. Panama Refining Co. v. Ryan (1935) 55 S. Ct. 241, 79 L. Ed. 223. 

58. See the able and thorough article by Cousens, The Delegation of Federal Legislative Power 
ee. Officials (1985), 83 Mich. L. Rev. 512, where the various federal decisions are canvassed 
and analyzed. 

69. Cargo of the Brig Aurora (1813) 7 Cranch. 382 (11 U.S.). 

60. Union Bridge Co. v. United States (1907) 204 U.S. 364, 383, 27 S. Ct. 367, 51 L. Ed. 523. 
In Schaake v. Dolley (1911), 85 Kan. 598, 618, 118 Pac. 80, the court said: ‘‘It has been well said 
that to deny to the legislature the right to delegate the power to determine some fact or state of 
things upon which the enforcement of an enactment depends would stop the wheels of government and 
bring about confusion, if not, paralysis, in the conduct of the public business.’’ 
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lative power to do certain things carries with it the authority to use all proper 
and necessary means to exercise it. The legislature can, for this reason, call 
to its aid, subject to certain limitations, any suitable agency to which it can 
transfer to some of its own functions.*' The courts, moreover, have relaxed 
the rule aginst the delegation of legislative power in matters of emergency 
or necessity, and also in situations whose nature makes it impracticable or 
difficult for the legislature itself to attempt to provide all the minutiae of 
legislation, or to perform within its own sphere a duty understandingly or 
advantageously. This is particularly so when the legislators cannot give a 
matter requiring specialized or technical skill the wise or detailed attention 
which it demands, and must therefore, after having declared the object 
sought to be accomplished, refer it to an administrative board. Hence, the 
legislature can vest administrative agencies with the power to make rules 
and regulations, which, in a sense, have the binding force of law. 

A legislature may delegate some of its power to municipal corporations 
created by it. The courts have taken this transfer of functions for granted, 
and have never seriously questioned it as a violation of the principle of dele- 
gation of legislative power, having been of the opinion that a legislature may 
select any means which it thinks best adapted for the administration of local 
government. Thus it can delegate to municipal corporations the power to 
govern and regulate local affairs, to impose taxes, to control the streets, and to 
fix the rates of public utility companies.“ 

The statute which confers upon executive agencies functions belonging to 
the legislative branch of the government must be complete when it leaves the 
legislature, in order that everyone may know by reading it what the law is, 
what one’s rights thereunder are, and how it will operate. A distinction is 
therefore drawn between the conferring of a power to make law and a power 
to execute it.“ The fact that a statute is not to become operative until a 
contingency occurs does not necessarily invalidate it on the ground of in- 
sufficiency. This rule is based on the theory that a law may be complete but 
that its effect shall merely be postponed until a situation has been ascertained 
by the administrative agency. In other words, the substance of the statute 

61. State v. Atkin (1902) 64 Kan. 174, 175, 67 Pac. 519; State v. Railway Co. (1907) 76 Kan. 
467, 477, 481, 92 Pac. 606. ‘‘The sound construction of the Constituton must allow to the national 
legislature that discretion, with respect to the means by which the powers it confers are to be carried 
into execution, which will enable that body to perform the high duties assigned to it.’’ Chief Justice 
Marshall in McCulloch v. Maryland (1819) 4 Wheat. 316, 421. 

62. State v. Railway (1907) 76 Kan. 467, 474, 477, 92 Pac. 606; In re McGee (1919) 105 
Kan. 574, 579, 185 Pac. 14; State v. Board of Education (1983) 187 Kan. 451, 455, 21 Pac. (2nd) 
295; Barber County v. Foster (1923) 113 Kan. 180, 188, 213 Pac. 1054; Consumers Sand Co. v. Ex- 
ecutive Council (1928) 126 Kan. 233, 268 Pac. 123. In re McGee, supra, the court at page 578 said: 
‘‘The statute is assailed as delegating legislative power to the state board of health. The statute 
belongs to the well-known class in which the legislature enacts a law in general terms, confers on 
an officer or administrative body power to enforce the law, and, to accomplish that end, to adopt 
necessary rules and regulations, and prescribe penalties for violations of the regulations so adopted 
... The necessity for legislation of this character is demonstrated by very recent events ... To meet 
emergencies of this character (the influenza epidemic) it is indispensable to preservation of the 
public health that some authoritative officer or board should be clothed with suthority to make 
adequate rules which have the force of law, and generally the public welfare is best promoted by 
delegating power to make administrative regulations to fulfill the expressed intention of the legis- 
lature.’’ See Freund, Standards of American Legislation, 301. 

63. See Cole v. Dorr (1909) 80 Kan. 251, 101 Pac. 1016. See Elloitt, Municipal Corporations 


cane 7) 29, 316. Also, McBain, Delegation of Legislative Power to Cities (1917) 32 Pol. Sei. 
uar. 276. 
64. State v. Railway Co. (1907) 76 Kan. 467, 474, 477, 478, 92 Pac. 606. In re McGee (1919) 
105 Kan. 574, 578, 185 Pac. 14. 
65. State v. Railway Co. (1907) 76 Kan. 467, 478, 92 Pac. 606; Oakland State Bank v. Bolin 
(1935) 141 Kan. 127, 139, 40 Pac. (2nd) 437, 438; Langworthy v. Kadel (1935) 141 Kan. 250, 258, 
40 Pac. (2nd) 445. 
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is not changed, but a fact, provided therein, is to be found by the officers 


so designated.” 
The courts have appended a very important caveat to its sanction of 


delegated legislation. In many decisions they have strongly said that the 
legislature, in assigning to the executive department some of the powers 
which are legislative in character, must not invest the administrative agencies 
with arbitrary power and discretion.” It sometimes happens that a statute 
makes possible unreasonable discrimination. Such an unrestricted authority 
has been held by some courts to be unconstitutional while others have felt 
that the delegation of the authority is valid, but that if it is exercised unjustly 
judicial relief is obtainable. For this reason the discretion vested must be 
uniform® as to all persons in the same situation, must not afford an oppor- 
tunity for unequal treatment, and must not depend on the whim or caprice 
of the administrative official.” Therefore the grant of power cannot be un- 
limited, but must be subject to some statutory policy, guide, standard, direc- 
tion, purpose, restriction or authority.” If the statute does not contain one of 
these elements it is void. But if it does, the theory is that the legislature has 
expressed its will which the administrative agency is merely carrying into 
effect.” Pursuant to this principle, the latter must follow the general ob- 
jective set forth in the statute, and not change any condition included there- 
in.” Moreover, the legislature must confer its powers in sufficiently definite 
language so that the terms have a common and well-understood meaning.” In 
short, all administrative boards and officials must necessarily make sub- 
ordinate rules and supply many details lacking in the statutes. What the 
courts seem most solicitous about is that the initial or fundamental policy- 
making aspects of government should not be transferred by legislative bodies 
to executive officers. If the legislative will, purpose or standard is made ar- 
ticulate, there seems to be no objection to vesting the discretion of carrying it 
into realization by any means not deemed arbitrary. Wide and extensive 


66. State v. Johnson (1907) 76 Kan. 467, 478, 92 Pac. 606; Schaake v. Dolley (1911) 85 
Kan. 598, 610, 618, 118 Pac. 80; Balch v. Glenn (1911) 85 Kan. 735, 748, 119 Pac. 67; State v. 
Board of Education (1933) 187 Kan. 451, 455, 21 Pac. (2nd) 295. 

67. ‘‘Though the law itself be fair on its face and impartial in appearance, yet, if it is applied 
and administered by public authority with an evil eye and an unequal hand, so as practically to make 
unjust or illegal discriminations between persons in similar circumstances, material to their rights, 
the denial of equal justice is still within the prohibition of the Constitution.’’ Yick Wo v. Hopkins 
(1886) 118 U.S. 356, 6 S. Ct. 1064, 30 L. Ed. 220. E 

68. The latter rule seems to apply in both the Kansas Supreme Court and the United States 
Supreme Court. See Consumers Sand Co. v. Executive Council (1928) 126 Kan. 233, 268 Pac. 128 
and Douglas v. Noble (1923) 261 U.S. 165, 43 S. Ct. 303, 67 L. Ed. 590. The former rule obtains in 
Illinois. People v. Sholem (1920) 294 Ill. 204, 128 N.E. 377. 

69. Consumers Sand Co. v. Executive Council (1928) 126 Kan. 233, 268 Pac. 123; State v. 
Board of Education (1933) 137 Kan. 451, 455, 21 Pac. (2nd) 295. 

70. Schaake v. Dolley( 1911) 85 Kan. 598, 610, 614, 118 Pac. 80; State v. Sherow (1912) 87 
Kan. 235, 237, 123 Pac. 866; Railroad Co. v. Kohler (1920) 107 Kan. 673, 681, 193 Pac. 323; Con- 
sumers Sand Oo. v. Executive Council (1928) 126 Kan. 238, 268 Pac. 123. 

71. State v. Railway Co. (1907) 76 Kan. 467, 474, 92 Pac. 606; Schaake v. Dolley (1911) 85 
Kan. 598, 610, 613, 118 Pac. 80; State v. Sherow (1912) 87 Kan. 235, 236, 123 Pac. 866; Consumers 
Sand Co. v. Executive Council (1928) 126 Kan. 233, 268 Pac. 123; State v. Board of Education (1933) 
137 Kan. 451, 455, 21 Pac. (2nd) 295. It is on this ground that the United States Supreme Court 
held invalid the act of Congress in the ‘‘Hot Oil’’ cases. The Court in part said: ‘‘It establishes no 
criterion to govern the President's course . . . thus declares no policy as to the transportation of the 
excess production . . . The Congress left the matter to the President without standard or rule, to 
be dealt with as he pleased .. . We find nothing in section 1 which limits or controls the authority 
ay ig ed section 9 (c).’’ Panama Refining Co. v. Ryan (1935) 55 S. Ct. 241, 246, 247, 79 

72. State v. Railway Co. (1907) 76 Kan. 467, 476, 485, 92 Pac. 606; State v. State Highway 
Comm. (1934) 188 Kan. 913, 915, 28 Pac. (2nd) 770. 

73. Schaake v. Dolley (1911) 85 Kan. 598, 610, 118 Pac. 80. 

74. State v. Crawford (1919) 104 Kan. 141, 145, 177 Pac. 860; State v. Blaser (1933) 188 


Kan. 447, 26 Pac. (2nd) 593. 
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powers have been given to the executive department, and although some of 
the cases are irreconcilable, the courts have shown a strong tendency to up. 
hold delegation of power by the legislature where the principles above set 
forth are observed.” 


ApyupicaTIon By ADMINISTRATIVE TRIBUNALS 


The present generation has been marked by a prodigious rise and growth 
of administrative tribunals which, though technically not courts in the consti- 
tutional sense, are nevertheless invested with extensive authority of adjudicat- 
ing here matters of vital concern to private individuals."* Powers of revoking 
licenses, assessing property, determining public utility rates and awarding 
workmen’s compensation are but a few instances. They have been frequently 
challenged as usurpation of powers properly belonging to the judiciary. The 
courts, however, have usually sustained them subject to certain safeguards, 
primarily on the ground that they are either common-law exceptions to the 
rule that adjudication is basically a judicial function or are new devices 
created to cope with the problems of a civilization which becomes increas- 


75. In the light of the foregoing discussion the holding of the Kansas Supreme Court in Oak- 
land State Bank v. Bolin, 141 Kan. 127, 40 Pac. (2nd) 437 and Langworthy v. Kadel, 141 Kan. 250, 
40 Pac. (2d) 445 (both decided on January 26, 1935) seems difficult to understand. The court's 
decision here that Section 2 of Chapter 232 of the 1933 session laws known as the Kansas 1933 
Moratorium Act, is an unconstitutional delegation of legislative power, appears to be irreconcilable 
with its previous declarations on this subject and indicative of poor judicial statesmanship at a time 
when legalistic reasoning should be tempered with considerations of sound public policy. The part of 
the statute held void reads: ‘‘Said moratorium shall extend for six months from and after the 4th day 
of March, 1933: Provided, In case.at or before the expiration of the six-months period, it shall in the 
judgment of the governor of the state of Kansas, be necessary for the preservation of the public peace, 
health and safety so to do, and in case in his judgment said emergency still exists, then the governor 
of the state of Kansas is hereby authorized to extend said moratorium for a period of not exceeding 
six months.’’ The court with virtually no di ion disp of the matter merely by a citation of a 
few Kansas cases, Ruling Case Law and Corpus Juris which, so far as appears in the opinions, are 
not in point with the facts in the Oakland and Langworthy cases. The court quotes Corpus Juris as 
follows: ‘‘nor may an executive officer be given authority, in his discretion, to give or to withdraw 
&@® permit to do certain kinds of business, without any indication by the legislature of the test or 
standard by which such discretion is to be controlled.’’ Certainly the preservation of the ‘‘public 
peace, health and safety’’ of the people is a clear test or standard by which the Governor's judgment 
was to be exercised. The statute specifically thus set forth as definite a legislative policy as under 
the circumstances would seem wise or possible. The Governor is to make a finding of fact namely 
whether ‘‘said emergency still exists.’’ Hence he is not given unlimited power, is not amthorizd to 
make law, but only to ascertain a fact upon which a law is to terminate. Moreover, the time during 
which the Governor was to extend the moratorium covered a period when the Legislature would have 
been adjourned, unless a special session would be called, as it would ordinarily not meet again until 
January of 1935. The impracticability and difficulty of calling a special session, especially if the 
situation should suddenly require immediate action indicates that the statute kept within the con- 
stitution. The will of the Legislature was clearly expressed It had definitely made articulate its policy 
in the matter and by setting forth as it did the object to be accomplished and the facts to be found by 
the Governor, all the requirements of the principle of delegation of legislative power were sufficiently 
observed. The Governor’s authority was not uncontrolled and he could act pursuant only to the guide, 
standard and direction of the Legislature as explicitly mentioned in the statute. In this connection 
see the language of the court in footnotes 60, 61 and 62 supra. In State v. State Highway Comm. 
(decided last year) 138 Kan. 913, 915, 28 Pac. (2d) 770, the court said: ‘‘The duties conferred upon 
the governor and state highway commission are not more than those necessary to be exercised by any 
administrative officer or board in carrying out the will of the legislature with respect to business 
transactions, which necessarily cafl for the use of judgment and discretion.’’ As far back as 1871 
the court in Coleman v. Newby, 7 Kan. 82, saw the full implications of the problem involved here when 
it said at page 88: ‘‘While the legislature p all of the legislative power of the state, and while 
it is true that they cannot delegate any portion of that power to amy other body, tribunal or person, 
yet it is generally found impracticable for them to exercise this power in detail. They may do 80 
if they choose, or they may enact general provisions, and leave those who are to act under these 
general provisions to use their discretion in filling up the details. They mark out the great outlines, 
and leave those who are to act within these outlines to use their discretion in carrying out the minor 
regulations.’’ In State v. Railway Co. (1907) 76 Kan. 467, 92 Pac. 606, Mr. Justice Porter, speaking 
for the Court in a learned opinion canvassed the various American decisions rendered up to that time 
and found the courts generally to be of the same view. He quoted with approval, among other opinions, 
the above language and that in Locke’s Appeal (1873) 72 Pa. St. 491, 498, where it was said: ‘‘To 
assert that a law is less than a law, because it is made to depend on a future event or act, is to rob 
the legislature of the power to act wisely for the public welfare whenever a law is passed relating to 
a state of affairs not yet developed, or to things future and impossible to know.’’ 

76. ‘‘It is now clearly perceived that what is most needed in the field of business intercourse 
is expert administrative adjudication.’’ Clay County etc. Ass’n v. Southern etc. Tel. Co. (1920) 107 
Kan. 169, 173, 190 Pac. 747. See Freund, Administrative Powers Over Persons and Property; Dick- 
inson, Administrative Justice amd the Supremacy of Law. 
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ingly more complex and which makes a crying demand for quick and 
efficient administration in matters requiring specialization of training and 
knowledge.” We thus see that courts have been confronted by a choice of 
competing premises in determining whether these administrative tribunals, 
which exercise what are often called “quasi-judicial” functions, have assumed 
governmental power supposedly lodged by the constitution in the judiciary. 
Analytically, adjudication by a court and by an administrative tribunal may 
be substantially the same kind of process, but as a matter of legal tradition or 

government, some kinds of adjudication properly belong to one body 
rather than to another.” On the basis of the decisions, we observe that ad- 
ministrative agencies can pass upon matters essentially of public concern, 
claims between the government and the individual, questions of privilege, 
controversies concerning the police power, infliction of punishment in a few 
matters and certain disputes between individuals.” There are certain basic 
considerations underlying these decisions. One is due process of law, which 
does not necessarily require proceedings originally commenced in a court nor 
trial by jury.®° Executive or administrative boards or officials can remove public 
officers or employees for certain enumerated causes. There is no title or 
property in a public officer® It should also be noticed that a revocation is not 
intended as a punishment for the commission of an offense but as an exer- 
cise of the police power and, further, a license is not a property right™ in 
the sense of vested legal interests which, except in those situations already 
mentioned, can be taken away from a person only through judicial pro- 


77. See notes 37-51 supra. See Allen v. Burrow (1904) 69 Kan. 812, 820, 77 Pac. 555, where 
the court talks about the necessity in some cases of quick results. Roscoe Pound, The Administrative 
Application of Legal Standards (1919) 44 Rep. AB.A. 445. 

. ‘The directive force of a principle may be exerted along the line of logical progression; 
this I will call the rule of analogy, or the method of philosophy; along the line of historical develop- 
ment; this I will call the method of evolution; along the line of the customs of the community; this I 
will call the method of tradition; along the lines of justice, morals and social welfare, the mores of the 
day; and this I wiil call the method of sociology.’’ Cardozo, The Nature of the Judicial Process. 30. 

79. See notes 41, 48 and 51, supra. Professor Brown, in his admirable study ‘‘Administrative 
Commissions and the Judicial Power,’’ (1935) 19 Minn. L. Rev. 261 reaches substantially the same 
conclusion and on page 276 says: ‘‘To make a rough classification of the types of problems which 
have been committed to administrative determination is not difficult. 1. First are those matters of 
primary public concern in which the individual citizen has an interest only to the extent that he 
happens to be a member of the body corporate. 2. In the second class may be placed those proceedings 
in which the state has a direct interest, but where the individual is also directly affected as the other 
party to the jural relation; of this the assessment and collection of taxes is perhaps the most out- 
standing example. 3. The third classification is a subhead of the second, but is distinguished by the 
fact that in certain situations the state has granted to the individual a privilege which is ordinarily 
held by the courts to be within the absolute prerogative of the state either to confer or to withhold. 
The determination of the validity of claims by the individual against the state for alleged wrongs 
committed by the latter come within this category. 4. In the exercise of its police power the state 
acts as a conservator of social interests, and in so doing, through the medium of the powers to license, 
quarantine, and abate nuisances, directly affects the interests of the individual citizen. 5. In some 
situations the state, through administrative machinery, attempts to exercise the quasi-criminal function 
of imposing penalties and forfeitures. 6. Lastly, by administrative means, the state may settle contro- 
versies between individuals in which the state is interested only to the extent that it is always con- 
cerned in the orderly and effective administration of justice. The workmen’s compensation laws give 
rise to the most outstanding example of this type of administrative adjudication.’’ 

80. ‘‘There is no provision in the federal constitution which directly or indirectly prohibits a 
state under its own laws from conferring on non-judicial bodies certain functions that may be called 
judicial.’’ Consolidated Rendering Co. v. Vermont (1908) 207 U.S. 541, 562, 28 S. Ct. 178, 52 L. Ed. 
327. ‘‘A most exhaustive judicial inquiry into the meaning of the words ‘due process of law,’ as 
found in the fifth amendment, resulted in the unanimous decision of this court, that they do not neces- 
sarily imply a regular proceeding in a court of justice or after the manner of such courts.’’ Davidson 
v. New Orleans (1877) 96 U.S. 97, 102, 24 L. Ed. 616. See, in connection with the necessity of 
preserving a jury trial in the states, Walker v. Sauvinet (1875) 92 U.S. 90, 23 L. Ed. 678; Maxwell v. 
Dow (1900) 176 U.S. 581, 20 S. Ct. 448, 44 L. Ed. 597. See also, American Surety Co. v. Baldwin 
(1982) 287 U.S. 156, 53 S. Ct. 98, 77 L. Ed. 231; Southern R. Co. v. Virginia (1933) 290 U.S. 190, 
54 8S. Ct. 148, 78 L. Ed. 260; Miller v. Clark (1900) 62 Kan. 278, 282, 62 Pac. 664; Balch v. 
Glenn (1911) 85 Kan. 735, 749, 119 Pac. 67; In re McGee (1919) 105 Kan. 574, 578, 185 Pac. 14; 
Ball v. Red Square etc. Co. (1928) 118 Kan. 760, 216 Pac. 420. 

81. Lynch v. Chase (1895) 55 Kan. 367, 372, 40 Pac. 666. 
82. Meffert v. State Board (1903) 66 Kan. 710, 72 Pac. 247. 
83. See notes 79 and also 37-51. 
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ceedings in the first instance. Another thought in the minds of the judges in 
these cases is that judicial review as to questions of law is not foreclosed and 
that a violation of due process of law raises such an issue. 


Due Process or Law 


The third important constitutional limitation on administrative agencies 
in government is the provision in the national and state constitutions that 
no person shall be deprived of his life, liberty, or property without due process 
of law. As we have seen, this principle does not necessarily preclude admin. 
istrative exercise of powers over persons and property antecedent to judicial 
process nor does it always require trial by jury.” Generally it forbids any 
action which is arbitrary, oppressive, corrupt, unfair or unreasonable; and 
hence official action must be in good faith, free from prejudice and predicated 
upon ample facts, usually with sufficient notice and opportunity to be heard, 
either by an administrative or by a judicial tribunal sometime before the action 
is to take effect, especially in such cases which do not demand the summary 
abatement of a nuisance.*’ How far an administrative body can act upon 


84. It has therefore been held that a court is not foreclosed ‘‘from making its own examination 
and determination of facts whenever that is deemed necessary to enforce constitutional rights.’’ Crowell 
v. Benson (1932) 285 U.S. 22, 46, 52 S. Ct. 285, 76 L. Ed 598. See notes 34 and 40, supra. 

85. See note 80. 

86. Lynch v. Chase (1895) 55 Kan. 367, 370, 40 Pac. 666; Miller v. Clark (1900) 62 Kan. 278, 
284, 62 Pac. 664; Allen v. Burrow (1904) 69 Kan. 812, 820. 822, 77 Pac. 555; State v. Railway Co. 
(1907) 76 Kan. 467, 488, 92 Pac. 606; State v. Mohler (1916) 98 Kan. 465, 472, 158 Pac. 408; 
Drainage District v. Railway (1916) 99 Kam. 188, 210, 161 Pac. 997; Railroad Co. v. Kohler (1920) 
107 Kan. 673, 681, 193 Pac. 323; Railroad etc. Co. v. Court of Industrial Relations (1923) 113 Kan. 
217, 237, 214 Pac. 797. See also, Brougham v. Blanton Mfg. Co. (1919) 249 U. S. 495, 39 S. Ot. 
363, 63 L. Ed. 725; Seaboard Air Line Ry. v. United States (1920) 254 U.S. 57, 62, 41 8S. Ct. 24, 
652 L. Ed. 129; Kwock etc Fat v. White (1920) 253 U.S. 454, 457, 40 S. Ct. 566, 64 L. Ed. 1010; 
Louisiana etc. Ry. v. United States (1921) 257 U.S. 114, 116-117, 42 S. Ct. 25, 66 L. Ed. 156; 
Silberschein v. United States (1924) 266 U.S. 221, 225, 45 S. Ct. 69, 69 L. Ed. 256; United States vy. 
Chicago etc. R. Co. (1931) 282 U.S. 311, 324, 331, 51 S. Ct. 159; 75 L. Ed. 359; Standard Oil Co. v. 
United States (1931) 283 U.S. 235, 239-240, 51 S. Ct. 429, 75 L. Ed. 999; Chicago etc. Co. v. United 
States (1931) 284 U.S. 80, 96-97, 52 S. Ct. 87, 76 L. Ed. 177; Southern Ry. v. Virginia (1933) 290 
U.S. 190, 54 S. Ct. 148, 78 L. Ed. 260. For decisions applying the rule that administrative action must 
be based on substantial facts to save it from being arbitrary, see I.C.C. v. Louisville etc. Co. (1913) 
227 U.S. 88, 91, 33 S. Ct. 185, 57 L. Ed. 431; Manufacturers Ry. Co. v. United States (1908) 246 
U.S. 457, 481, 38 8. Ct. 383, 62 L. Ed. 831; Western etc. Chemical Co. v. United States (1926) 271 
U.S. 268, 271, 46 S. Ct. 500, 70 L. Ed. 941; Chicago ete. Co. v. United States (1927) 274 U.S 29, 
33, 47 S. Ct. 486, 71 L. Ed. 911. ‘‘A finding without substantial evidence to support it—an arbitrary 
or capricious finding—does violence to the law. It is without the sanction of the authority conferred. 
And an inquiry into the facts before the commission, in order to ascertain whether its findings are 
thus vitiated, belongs to the judicial province and does not trench upon, or involve the exercise of, 
administrative authority.’’ Radio Comm. v. Nelson Bros. (1933) 289 U.S. 266, 275-277, 53 8S. Ct. 
627, 77 L. Ed. 974. ‘‘But fraud, corruption and conduct so oppressive, arbitrary or capricious as to 
amount to fraud, will vitiate any official act, and courts have power to relieve against all conse- 
quential injuries.’’ Symns v. Graves (1902) 65 Kan. 628, 636, 70 Pac. 591. 

87. The destruction of property without notice or hearing has been often assailed as a violation 
of due process of law, but the courts have upheld it as q valid exercise of the police power by ad- 
ministrative agencies. See Freund, The Police Power, sec. 520; Lawton v. Steele (1894) 152 U.S. 133, 
14 8S. Ct. 499, 38 L. Ed. 385, where the court holds that a person whose property is seized is not 
without his legal remedy, because if he has violated the law he cannot complain, and if he is innocent 
of any wrongdoing, he can replevy his property or if it has been summarily destroyed, he can sue for 
damages. In North American Cold Storage Co. v. Chicago (1908) 211 U.S. 306, 318, 319, 29 S. Ct. 
101, 53 L. Ed. 195, the court quoted with approval the following language. ‘‘Of course there cannot 
be a trial by jury before killing an animal, supposed to have a contagious disease, and we assume 
that the legislature may authorize its destruction in such emergencies without a hearing beforehand. 
But it does not follow that it can throw the loss on the owner without a hearing. The statute may 
provide for paying him in case it should appear that his property was not what the legislature has 
declared to be a nuisance, and may give him hearing in that way. If it does not do so the statute may 
leave those who act under it to proceed at their peril and the owner gets his hearing in an action 
against them.’’ See also, Adams v. Milwaukee (1913) 228 U.S. 572, 584, 585, 33 S. Ct. 610, 57 L. 
Ed. 971 (summary destruction of impure milk). In Balch v. Glenn (1911) 85 Kan. 735, 119 Pac. 
67, a statute created an entomological commission which was empowered to exterminate certain 
orchard pests at the owner’s expense. The court declared that it was a valid exercise of the police 
power and did not contravene the requirements of due process of law. See also, Cory v. Graybill 
(1915) 96 Kan. 20, 149 Pac. 419; and State v. Stockwell (1871) 7 Kan. 1038, where recourse to a 
judicial hearing was had in similar situations. Where the officer did not proceed according to the 
statute, replevin with damages was allowed in Asbell v. Edwards (1901) 63 Kan. 610, 66 Pac. 641, 
trover in Wilcox v. Johnson (1886) 34 Kan. 655, 9 Pac. 610 and damages in Moore v. Wilson (1911) 
84 Kan. 745, 115 Pac. 548. In the discharge of its duties by an administrative tribunal, if the matter 
does not require summary treatment, a fair hearing may be a fundamental requirement of due process 
of law. Atchison etc. Ry v. United States (1932) 284 U.S. 248, 262, 52 S. Ct. 146, 76 L. Ed. 273; In- 
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knowledge which it possesses but which it has not submitted to the parties 
concerned is not in some cases clear, but one can say that such detailed and 
definite information material to the finding upon which administrative action 
will be based should probably in fairness be called to the attention of the 

sons affected.** Furthermore, statutes creating administrative agencies must 
be couched in clear, certain and definite language.” The courts are insistent 
on three points in regard to administrative exercise of quasi-judicial functions. 
In the first place, no man may be a judge in his own cause. Therefore if he 
is personally interested in the matter he cannot exercise any authority there- 
in.” Next, no person should, except in those emergency cases provided for 
by the common law, be deprived of his rights without a prior hearing. He 
thus is entitled not to any particular type of procedure, but to information 
concerning the nature of the proceeding which pertains to him, and also 
the opportunity to present evidence in his own behalf.’ Moreover, since 
administrative agencies are created primarily to deal with factual situations, 
their findings of fact, if fair, should be final, and the courts are so inclined 
to hold.” This is particularly true in most matters, such as those generally 
relating to tax, workmen’s compensation, license, civil service, postal, immi- 
gration and tariff disputes. But as to public utility rate determinations they 
have rather vaguely indicated that due process of law requires that they make 


terstate Commerce Comm. v. Louisville etc. R. Co. (1912) 227 U.S. 88, 91, 33 S. Ct. 185, 57 L. Ed. 
431. ‘‘Without attempting to lay down any general rule, but confining ourselves to the statute and 
ease in hand, we accordingly hold that it was not essential, under the due process of law clause, that 
a hearing should be accorded in advance of the initiating order. It is enough that opportunity was 
given for a full and fair hearing before the order became operative . . . The various steps to be taken 
powers of a court of equity may be invoked.’’ United States v. Ill. Cent. Rd. (1934) 291 U.S. 457, 
constitute parts of the administrative process which must be completed before the extraordinary 
54.8. Ct. 471, 78 L. Ed. 909. In American Surety Co. v. Baldwin (1932) 287 U.S. 156, 53 S. Ct. 
98, 77 L. Ed. 231 the court said: ‘‘Due process requires that there be an opportunity to present 
every available defense, but it need not be before entry of judgment.’’ In Southern R. Co. v. Vir- 
ginia (1933) 290 U.S. 190, 54 S. Ct. 148, 78 L. Ed. 260, a Virginia statute provided for the 
abolition of grade crossings. The court felt that no impending danger required action at once and that 
the statute ‘‘makes no provision for a hearing and grants no opportunity for a review in any court. 
This, we think, amounts to the delegation of purely arbitrary and unconstitutional power unless the in- 
definite right of resort to a court of equity referred to by the court below affords adequate protection.’’ 
Chief Justice Hughes and Justices Stone and Cardozo dissented. They said that the power may be exer- 
cised without natice or a hearing ‘‘provided adequate opportunity is afforded for review in the event 
that the power is perverted or abused; and that such opportunity has been given by the statute of Vir- 
ginia as construed by its highest court.’’ In Monamotor Oil Co. v. Johnson (1934) 291 U.S. 86, 54 
8. Ct. 575, 78 L. Ed. 1141, it was held that a license may be revoked without a hearing where the law 
does not inflict a punishment for doing business without it and where the administrative officials 
“avowed their purpose’’ to take no further action against the licensee, ‘‘either criminal or civil, until 
the conclusion of the civil suit now pending in a state court to recover the tax, the failure to pay which 
was the ground of revocation of the license.’’ Professor Dodd, from the standpoint of administrative 
practice, prefers the system of administrative revocation of professional licenses, followed by a possible 
court review, to the practice of revocation through judicial proceedings, 23 Ill. L. Rev. 623. See also 
Note-Due Process in the Revocation of Licenses, 21 Ill. L. Rev. (1927) 493. 

88. Keeping in mind that matters before administrative commissions often have the semblance of 
adversary litigation and that ordinarily due process demands notice, hearing and good faith (Peoria 
ete. R. Co. v. United States, 1924 263 U.S. 528, 44 8. Ct. 194, 68 L. Ed. 427), we should nevertheless 
understand that the problem is rather difficult, involving not only considerations of fairness but some- 
times of speed, efficiency and secrecy. Moreover, there may be a corrective means within the admin- 
istrative proceeding itself or a traditional method pursued. See Wichita etc. Light Co. v. Court of In- 
dustrial Relation (1923) 113 Kan. 217, 237, 214 Pac. 797; United States v. Abilene etc. R. Co. (1924) 
265 U.S. 274, 44 S. Ct. 565, 68 L. Ed. 1016. 

89. See cases cited in note 74 and also Connally v. General Construction Co. (1926) 269 U.S. 
$85, 46 S. Ct. 126, 70 L. Ed. 322; Bandini Petroleum Co. v. Superior Ct. (1931) 284 U.S. 8, 52 S. Ct. 
103, 76 L. Ed. 136; Champlin Refining Co. v. Corporation Comm. (1932) 286 U.S. 210, 52 S. Ct. 559, 
76 L. Ed. 1062. See also for a discussion of uncertainty in statutes, Aigler, Legislation in Vague Terms 
(1923) 21 Mich. L. Rev. 831. 

90. In re Sims (1894) 54 Kan. 1, 7, 13, 37 Pac. 135; Tumey v. State (1927) 273 U.S. 510, 47 
S. Ct. 487, 71 L. Ed. 749. 


91. See note 87. 
92. Miller v. Clark (1900) 62 Kan. 278, 287, 62 Pac. 664; Meffert v. Medical Bd. (1903) 66 


Kan. 710, 72 Pac. 247; Allen v. Burrow (1904) 69 Kan. 812, 818, 821, 77 Pac. 555; Finney County v. 
Bullard (1908) 77 Kan. 349, 94 Pac. 129; Fong Yue Ting v. United States (1893) 149 U.S. 698, 13 
8. Ct. 1016, 37 L. Ed. 905; United States v. Ju Toy (1905) 198 U.S. 253, 25 S. Ct. 644, 49 L. Ed. 
1040; Radio Comm. v. Nelson Bros. (1933) 289 U.S. 266, 277, 53 S. Ot. 627, 77 L. Ed. 974. See 
language of Mr. Justice Brandeis on this point in note 35, supra. See also, notes 34 and 40, supra. 
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an independent investigation of the facts.** The parties, however, should 
always have access to courts of law by appropriate remedies, such as certior 

quo warranto, mandamus and injunction, on pure questions of law.™ If the 
courts, after looking at the evidence presented to an administrative tribunal, 
can say that the latter acted fairly and reasonably could have reached the 
result it did, the administrative decision should stand, even though the court 
disagrees with the finding. The final authority for weighing the evidence 
should be the administrative agency and not the court, and the latter should 
not substitute its own findings of fact for that of the former. Also, a person 
must exhaust all his administrative remedies before he has access to a court® 
unless, because the administrative agency is prejudiced or unfair, to do so 
would be merely an idle gesture.’ In regard to judicial control over ad- 
ministrative procedure, due process of law only requires substantial guar. 
antees of a fair trial as above indicated. Hence, an administrative body can 
prescribe its own rules of procedure and is not bound by the technical common 
law rules of evidence which were brought into operation because of a jury of 
laymen, who are untrained and unfamiliar with the subject matter before 


them.*” 


CoNcLusIONS 
The foregoing account of the constitutional restrictions on adminis- 
trative action is well summarized by Dean Roscoe Pound when he says that 
“Jawmaking, administration and adjudication cannot be rigidly fenced off 


one from the other and turned over each to a separate agency as its exclusive 
field. There is rather a division of labor as to typical cases and a practical 


93. Ohio Valley Water Co. v. Ben Avon Borough (1920) 253 U.S. 287, 40 S. Ct. 675, 64 L. Ed. 
908. See Railroad etc. Co. v. Court of Industrial Relations (1923) 118 Kan. 217, 238, 214 Pac. 797; 
Crowell v. Benson (1932) 285 U.S. 22, 52 S. Ct. 285, 76 L. Ed. 598. 

94. See Freund, Administrative "Powers Over Persons and Property, Chaps. 13 and 14, 15. An 
analysis of this point is found in Isaacs, Judicial Review of Administrative Findings (1921) 30 Yale 
L.J. 781. The United States Supreme Court said that passing upon the validity of administrative action, 
it must consider ‘‘(a) all relevant questions of constitutional power or right; (b) all pertinent ques- 
tions as to whether the administrative order is within the scope of the delegated authority under which 
it purports to have been made; and, — (c) whether even although the order be inform within the 
delegated power, nevertheless it must be treated as not embraced therein, because the exertion of au- 
thority which is questioned has been manifested in such manner as to cause it, in truth, to be within 
the elementary rule that the ee and not the shadow, determines the validity of the exercise of 
the power—.’’ I.C.C. v. Ill. Cent. Co. (1910) 215 U.S. 452, 470, 30 S. Ct. 155, 54 L. Ed. 280. 
‘*The orders of the commission are Binal unless (1) beyond the power which it could constitutionally 
exercise, or (2) beyond its statutory power; or (3) based upon a mistake of law. But questions of fact 
may be involved in the determination of questions of law, so that an order, regular on its fact, may be 
set aside if it appears that the rate is so low as (4) to be confiscatory and in violation of the consti- 
tutional prohibition against taking property without due process of law; or (5) the Commission acted 
so arbitrarily and unjustly as to fix rates contrary to evidence, or without evidence to support it, or 
(6) if the authority therein involved has been exercised in such am unreasonable manner as to cause 
it to be within the elementary rule that the substance, and not the shadow, determines the validity of 
the exercise of the power.’’ I.C.C. v. Union Pac. R. Co. (1912) 222 U.S. 546, 547, 32 S. Ct. 108, 56 
L. Ed. 308. ‘‘The cases in which appeals from nonjudicial bodies to courts have been recognized have 
involved individual or property rights of which the court had jurisdiction under some other form of 
rocedure and bel d to classes of cases in which the Court, acting judicially, could afford a remedy.’’ 

r. Justice Cartwright in Aurora v. Schoberlein (1907), 230 Ill. 496, 503, 82 N.E. 

95. State v. Atchison etc. Ry. Co. (1921) 108 Kan. 851, 854, 197 Pac. 194; United States v. 
Sing Tuck (1904) 194 U.S. 161, 24 S. Ct. 621, 48 L. Ed. 917; United States v. Ti. Cent. Rd. Co. 
(1934) 291 U.S. 457, 464. See Note, Necessity ‘of Exhausting Administrative Remedy (1927) 27 Col. 
L. we 450. Note, Administrative Action Is a Prerequisite of Judicial Relief (1935) 35 Col. L. Rev. 230. 

Allen v. Burrow (1904) 69 Kan. 812, 823, 77 Pac. 555; See also Ng Fung Ho v. White 
(1022) 259 U.S. 276, 42 S. Ct. 492, 66 L. Ed. 938. 

School Dist. v. McCoy (1883) 380 Kan. 268, 1 Pac. 97; Meffert v. Medical Bd. (1903) 66 
Kan. *710, 72 Pac. 247; Drainage District v. Railway Co. (1916) 99 Kan. 188, 210, 161 Pac. 937; 
Railroad etc. Co. v. Court of Industrial Relations (1928) 118 Kan. 217, 235, 236, 214 Pac. 797. See 
also, Pillsbury, Administrative Tribunals (1923) 36 Harv. L. Rev. 405, 588; Wigmore, Administrative 
Boards and Commissions. Are the Jury-Trial Rules of Evidence in Force for Their Inquiries (1922) 
17 Ml. L. Rev. 268; Ross, Applicability of Common Law Rules of Evidence in Proceedings before Work- 
men’s Compensation Commission (1923) 36 gh L. Rev. 263; Lilienthal, Power of Governments! 
fapnsios Banana Testimony (1926) 89 Harv. L. Rev. 694; Stephens, Administrative Tribunals and 

es of Ev’ ce. 
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or historical apportionment of the rest.”** The courts understand, as has well 
been observed, that “a constitution is a collection of political means for politi- 
cal ends,”*”® and therefore take a rather pragmatic views of the separation and 
nondelegation of powers principle, and permit the exercise by the executive 
department of the authority to make rules and regulations affecting private 
rights and to adjudicate them as well. This sanction, however, is not un- 
qualified, as the policy-making aspect of government can be entrusted only 
to the legislature. After it has declared its will it can select any administra- 
tive means for its accomplishment, so long as they conform to the tenets of 
justice and reason and act on substantial facts. In the words of Holmes, “the 
life of the law has not been logic; it has been experience.”" The courts should _ 
not emphasize logical symmetry at the expense of efficient government. 
Reason is not an end in itself but a tool whereby to test and verify a position 
taken or conclusion reached. All the public functions cannot fit neatly into a 
particular category merely by the process of logical extension of what has 
gone before. The basis of the whole problem is one of policy. The satisfac- 
tion of the needs of the community should not be hampered by a doctrine 
formulated several centuries ago by political thinkers who could not possibly 
envisage the exigencies of modern society. In this way the constitutions will 
be living organisms capable of accommodating themselves to the changing 
requirements in the life of the people, at the same time affording sufficient 
points of stability necessary to the maintenance of efficient and secure de- 


mocracy.’” 


98. Pound, An Introduction to the Philosophy of Law, 104. 
99. Bagehot, The English Constitution, 4. 


100. Holmes, The Common Law, 1. 
. ‘‘Law must be stable and yet it cannot stand still.’’ Pound, Interpretations of Legal 
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Objections; the Border Line 
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Trying to fix the line between valid inter vivos trusts and those void be. 
cause they are testamentary quality is somewhat of an ascension into the 
stratosphere of legal distinctions, but it does have its practical side. 

What makes it practical is the deep seated inclination of a property owner 
to hang on to all he can until death itself looses his grasp. A will never im. 
mediately divests the testator of any part of the control or income of his 
property, and he may revoke it at his pleasure. On the other hand, testa. 
mentary succession has a good many burdens and inconveniences, such as 
delay, possibility of litigation, inheritance taxation, and costs of administra- 
tion and probate. A trust settlement inter vivos is usually intended to take 
the place of a devise, and the settlor of an inter vivos trust almost invariably 
wants to retain the benefits of testamentary succession without the burdens. 

In effect he wants to come as close to making a will as he can and stop 
short of the border line. The more definitely he can know where that border 
line is, the safer he is. For although he can avoid conflict with the statutes of 
wills by executing his instrument in conformity to them (Restatement of Law 
of Trusts,* Explan, note 1; implied in Ammon vs. Ammon, 119 Kan. 164, 
Purcell vs. Baskett, 121 Kan. 678, Smith vs. Roscoe, 130 Kan. 599), that is 
often neither convenient nor anticipated. 

There are two failures, either of which may avoid a trust instrument. One 
is failure to complete passage of legal title to the trustee, and the other is failure 
to pass the equitable title to the cestui que trust, the beneficiary. In cases of 
declaration of trust the legal title need not pass, because the settlor becomes 
trustee by a sufficient declaration, and holds legal title only for the purposes 
of the trust, but if anyone except the settlor is to be the trustee, there must be 
complete passage of legal title (Pomeroy Equity Jurisprudence 3rd Ed. Sec. 
998; Perry on Trusts 6th Ed. Sec. 100, etc.; Restatement topic F, Sec. 42, 3.) 


PassaGE OF LEGAL TITLE 


Among the reasons why passage of legal title may be incomplete and 
the settlement a failure, those which are of most interest in this connection 
are (1) insufficient of delivery of the instrument, (2) that the deed is to be 
of no effect until the death of the settlor, (3) that the res is not sufficiently 
identified during the life of the settlor, or (4) that although the conveyance 
is absolute in form, the powers reserved to the settlor are such that the sub- 
stance of the transaction indicates that the nominal trustee is merely an agent 
or bailee of the settlor. 

It is not sufficient for settlor (X) merely to execute a conveyance to the 

* Citations to the Restatement of the Law of Trusts are to Tentative Drafts 1-5, limit of progress 


of the Restatement committee when this study was completed. Citations of cases are intended to 
indicate the state of the decided law in representative jurisdictions. 
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trustee if the conveyance is not completed by delivery out of his possession. 
And if the res is not completely identified during his life, as if a gift of all 
property of which he shall be possessed at his death, the deed cannot during 
the settlor’s life operate to pass title to the trustee. Similarly, if X executed the 
deed and gave it to an agent to be delivered to the trustee when X dies unless 
he recalls it before that time, no title passes to the trustee. But if there is no 
power in X to recall, the deed is good on execution and the title passes to the 
trustee. It is not necessary to inform the trustee (Shive vs. Hayes, 132 Kan. 137). 

A deed delivered to grantee but to be of no effect during the life of 

tor is to have only testamentary effect, therefore, on familiar rules is void. 
Kansas in Nolan vs. Otney, 75 Kan. 311, went contrary to this rule by holding 
that the general intent of the grantor was contrary to the express words he 
used, and that he meant title was to vest at once with enjoyment postponed, 
because he placed it in the hands of a third party. The court said he kept 
no power to recall, although he expressly stipulated that the deed should be 
returned to him on demand. However, Chaplin vs. Chaplin, 105 Kan. 481, 
holds to the proper rule, as do all later cases. 

The question of agency is probably the most complicated in this whole 
subject. Whether the grantee becomes a true trustee or mere bailee, agent, 
depends on the substance of the transaction, not the form, and is resolved 
largely by the power of control which the settlor retains over the grantee. 
It will be treated more exhaustively under the subject of Agency and Con- 
trol in regard to passage of the equitable title, for the problem and rule are 
virtually the same in that case. In brief, retention of powers to revoke or 
modify the trust do not reduce the trustee to an agent, nor does retention of 
the income for life. But if the res is to be held subject to demands of the 
grantor, or to be returned to him on demand, or if the settlor is to have any 
broad powers of control over the grantee in regard to the administration of 
the trust res, then a question arises as to whether it is agency or true trust 
(38 Yale L.J. 1135). The nature of the res enters importantly into the ques- 
tion, too. Savings bank deposits and corporate stock, for instance, lend them- 
selves much more easily to an agency disguised as trust (which would be held 


an agency) than land, or tangible personalty. 


PassaGE OF EQuiraBLE TITLE 


Although these questions of whether or not the legal title has passed 
to the trustee are important, except in declarations that the owner is trustee 
for the beneficiary, the real difficulties arise after passage of legal title is settled. 
The question then arises, is the settlement sufficient to pass the equitable 
title to the cestui que trust before the death of the settlor? 

For it to be sufficient it is not necessary that it be in terms a trust settle- 
ment, if the substance is a fiduciary relation (Restate. Sec. 33, 36, 47). In 
Mersereau vs. Bennett, 108 NYS 868, decided in 1908, a power of attorney 
to hold lands and personalty to benefit the settlor and his children, with 
powers of revocation and disposition, was held in fact a trust and not mere 


power of attorney. 
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EssENTIALS 


The essentials for passage of equitable title are (1) a designated bene. 
ficiary, (2) a designated trustee, (3) a designated res, and (4) passage of the 
legal title in praesenti. (Brown vs. Spohr, 180 NY 201, 73 NE 14.) It can be 
added that it must be a valid equitable estate and not a mere shadow intended 
to evade the statutes of wills while retaining the spirit and substance of a devise, 
Also it must not contravene the rule against perpetuities—must vest within 
a life or lives in being and 21 years and a gestation period. The rule against 
restraints on alienation also applies to the equitable estate, to limit the ac. 
cumulation period (12 Cornell L.Q. 548). 


All courts agree that the essential question in determining whether an 
instrument is testamentary or not is whether it passes a present interest, or 
none except on the death of the grantor. They also agree that if an interest 
passes presently it makes no difference that enjoyment or possession be post- 
poned until the future. Reed vs. Hazelton, 37 Kan. 321, laid down that 
doctrine in 1887 in words which have been quoted approvingly ever since: 


“If an instrument of writing passes a present interest in real estate, 
although the right to possession and enjoyment may not accrue until 
some future time, it is a deed or contract; but if the instrument does not 
pass an interest or right until the death of the maker, it is a will or 
testamentary paper.” 


It has been noted that the great points of difference are that deeds are 
irrevocable and wills revocable, that a deed immediately vests its interest 
whereas a will is of no effect until the death of the testator, and that by a 
will the testator retains for his life all powers over and benefits from his 
property. 

In trust settlements the approach to testamentary character is caused by 
the reservations of a testator’s powers. On construction of the instrument the 
question comes up whether these reservations have not been so sweeping that 
they negative the grant. The spirit of the courts in general favors upholding 
trusts, particularly since state as well as federal inheritance tax statutes now 
levy on transfers by valid trust settlement inter vivos as well as by inheritance. 
However, if the reservations are so great that no true benefit passes, and 
there is only the shadow of a trust without the substance, the settlements are 
overthrown. 


Generally Massachusetts represents the conservative side, especially in 
early cases, while New York carries the beacon for the liberals and upholds 
trusts as much as possible. There has been little litigation yet in Kansas re- 
garding them because such settlements in this state have been few in 
comparison to the older states where large personal fortunes accumulated 
earlier and in greater numbers. However succession by trust is now becoming 
so frequent in this state that more and more of them will no doubt come 
into court. In all likelihood Kansas will follow New York rather than 
Massachusetts. 





















IntER Vivos Trusts VALID 273 


Powers RESERVED .. 
The principal reservations are of the right to REVOKE, the right to 
enjoy the INCOME, and the right to CONTROL, all very much akin to the 
wer of the testator over his property after he has made his will and before 


his death. 


REVOKE 


As stated earlier, the ambulatory character of a will is its principal dis- 
tinction from a deed. The power to revoke is the greatest power which the 
settlor of a trust can reserve, and the one most nearly like the powers of a 
testator. It permits the exercise of any other power he wishes, by revocation 
and settlement on new trusts. Yet with only one exception’ the courts rule 
that mere reservation of the right to revoke the trust will not invalidate it. 

The reason for this is that a deed of trust operates at once to transfer 
the interest to the beneficiary. This the effect of a transfer X to A in trust 
for B with power of revocation reserved to X, is to vest on the instant of 
execution a full equitable estate in B, subject only to defeasance on condition 
subsequent—the exercise by X before his death of the power to revoke. B is 
given an equitable estate comparable in all essentials to a defeasible fee, vested 
in praesenti and meeting the requirements laid down in Reed vs. Hazelton. 

Stone vs. Hackett, 78 Mass. (12 Gray) 227, is the leading case in the na- 
tion on this question.* Kansas has no cases directly on the question, but has 
held valid a trust wherein the settlor could withdraw as much of the principal 
as she wished, at any time. (Harrod vs. McComas, 78 Kan. 407). Reedy vs. 
Graham, 110 Kan. 753, implies a holding that the power of revocation is valid: 


“Evidence sustained the finding . . . there was no express power of 
revocation in the deed. The rule is well settled that under these circum- 
stances it requires the consent of all the beneficiaries before the creator 


of the trust can revoke it.” 
Diller vs. Kilgore, 135 Kan. 200 (1932) has a similar holding. 


MopiFy 


Power to modify the trust, to change any of the terms or dispositions, is 
uniformly held a proper reservation for the settlor to make (Restate. Sec. 


1, Union Trust Co. vs. Hawkins (Ohio 1929) 167 NE 839; cf. Restatement Sec. 64 and 320, f. It 
was a case of a trust settlement terminable at the settlor’s death, with settlor retaining the net income 
for life, and reserving to herself the power to withdraw any or all of the trust funds, and to veto 
trustee’s sale, re-investment, or lease of the trust res. Although there were a number of powers other 
than that of revocation which weakened the settlement, the court settled on that power which all other 
states uphold, to rule tha¢ a trust settlement must be absolute, free of control as any ordinary gift, 
and that reservation of the power to revoke or modify makes the transfer incomplete. The case has 
been frowned upon by every commentator. (Scott in 43 Harvard L. Rev. 534, 38 Yale L.J. 1135, 28 


Mich. L. Rev. 603.) 
2. Cramer vs. Hartford Conn. Trust Co. (Conn. 1929) 147 Atl. 139; held defeasible vested re- 


mainder. 

_. 8. Stone vs. Hackett, shares of stock from X to A in trust, to pay to X during his life, then over, 
with powers to revoke and to modify retained by X; Pres. Bowdoin College vs. Meritt (Calif. 1896 
75 Fed. 480; Sims vs. Brown (1913) 225 Mo. 58, 158 SW 624; Warsco vs. Oshkosh Trust Co. (Wis. 
1924) 196 NW 829, discussed infra, trust res bank deposit: trust held invalid for other reasons but 
power of revocation approved; McEvoy vs. Boston Five Cent Savings Bank (Mass. 1909) 87 NE 465, 
discussed infra: trust of bank deposit held invalid but power of revocation approved generally; Barlow 
vs. Loomis (1884) 19 Fed. 677: stocks, bonds, and land: held power dies with X, which is general 
rule; Billingslea vs. Young, 33 Miss. 95 (1857); Mize vs. Bates County Bank (1895) 60 Mo. App. 358; 
In re Dolan’s Estate (Penn. 1924) 124 Atl. 176, held equal to power of appointment, preventing 
neither passage of title nor complete enjoyment; Russell’s Executors vs. Passmore (Va. 1920) 103 
SE 652, power may be implied. See also Am. Dig. System Trust, Section 59. See also other citations 
infra of power to revoke coupled with other powers. 
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321, j). It is inferior to the power of revocation, and may be construed as 
contained in it because it can be exercised where only the power of revoca. 
tion is reserved, by revocation and settlement on new trusts embodying the 
desired modification. 

True, there is an element of continuing control over the res differing 
from the power of revocation, as that latter power does not keep a guiding 
hand but can merely snatch back. And when the question is whether settlor 
has retained such control over the res that there is an agency instead of a 
complete trust, reservation of the power to modify plus power to revoke and 
other powers might be reason for holding the settlement void where the 
other reservations would not. But generally, and apart from the question of 
control and agency, modification is a properly reserved power.‘ 


Lire INTEREST 


Retention by the settlor X of the life interest, postponing enjoyment by 
the beneficiary B until the death of X, is also uniformly held a retention 
which does not invalidate the trust.° Its effect is merely to cut a life estate off 
of the equitable fee given B, which vests the remainder in him in fee and 
is valid although the possession and enjoyment are postponed, according to 
the rule of Reed vs. Hazelton and the Cramer case. 


This is so although a life interest coupled with the power to revoke gives 
the settlor the advantage of both the ambulatory feature of a will and the 
income for life which he would have under the will. The power of revoca- 
tion does no more than make the equitable fee defeasible. The retention of 
income for life merely cuts off a life estate from the fee, a reservation which 
never has properly been held in derogation of the principal grant, Kansas 
“allodial fee” cases (especially Watrous vs. Limbocker, 140 Kan. 154) to the 
contrary notwithstanding.* 


4. Stone vs. Hackett, Mass 1858; Jones vs. Old Colony Trust Co. (Mass. 1925) 146 NE 716, 
securities; power to ‘‘alter or amend’’; Kelley vs. Snow (Mass. 1904) 70 NE 89, bank deposit and 
household goods: change any disposition on written notice to trustee; Roche vs. Brickley (Mass. 1926) 
150 NE 866, bank deposits and bonds: change dispositions; Keck vs. McKinstry (Iowa 1928) 221 NW 
857, land: change and amend provisions by deed or will; Pres. Bowdoin College vs. Merritt, Calif. 
1896, modify ‘‘any or all of the trusts hereinbefore declared’’; Bear vs. Milliken Trust Co. (Ill 1929) 
168 NE 849, land and securities: change and alter any of trusts; Restatement Explan. Note 1, Sec. 64, 
Comment a, p. 16.) 


5. Income for life without other major powers—Love vs. Blauw, 61 Kan. 496, 48 LRA 257 (X to 
A, B, O, and heirs, not to vest until death of X, reserving life estate to X. Held passes remainder to 
A, B, C, in praesenti because X so intended, and a’ conveyance should be upheld if law permits. Com- 
ment—court goes far beyond limits of its power to construe words in denying express statement that 
conveyance shall vest nothing until the settlor dies, and ruling that he did not mean what he said he did. 

Cross vs. Benson, 68 Kan. 495, 64 LRA 560 (X to A in trust for B, life estate to X, then to sell 
and pay proceeds to B) held valid; Miles vs. Miles, 78 Kan. 382; Moore vs. Hayes, 138 Kan. 827 
(Land, X to A in trust for B, reserving use and rents of land to X for life), held immediate grant and 
that life estate postponed only enjoyment, so didn’t make disposition testamentary; Shive vs. Hayes, 
132 Kan. 137; Reidy vs. Small (1893) 154 Penn. 505, 26 Atl. 602, 20 LRA 862; Ewing vs. Jones (Ind. 
a’ 29 rr 1057; Ewing vs. Warren (Minn. 1891) 50 NW 603; Restatement Explan. Note 1, Com- 
ment e, p. 14. 


6. Stone vs. Hackett; Davis vs. Ney (1878) 125 Mass. 590, bank deposit; Kelley vs. Snow (Mass. 
1904); Jones vs. Old Colony Trust Co. (Mass. 1925); Roche vs, Brickley (Mass. 1926); Kelly vs. 
Parker (Ill. 1899) 54 NE 615, land; Bear vs. Milliken Trust Co. (Ill. 1929); Keck vs. McKinstry 
(Iowa 1928); Nichols vs. Emery (Calif. 1895); 41 Pac. 1089, land, absence of power to revoke pre- 
sumed mistake; Dickerson’s Appeal, 115 Penn. 198, 8 Atl. 64, 2 Am. S.R. 547; Lines vs. Lines (Penn. 
1891) 21 Atl. 809, corporate stock and bonds; Windolph vs. Girard Trust Co. (Penn. 1914) 91 Atl. 
684, money and securities; Rosenburg vs. Rosenburg (N.Y. 1886) 40 Hun. 91, personalty; Von Hesse 
vs. MacKaye (N.Y. 1892) 32; NE 615, bonds; Mersereau vs. Bennett (N.Y. 1908) 108 NYS 868, land 
and personalty; Brown vs. Spohr (N.Y. 1904) 73 NE 14, money; see also Conn., Md., Mich., N.J., 
R.I. cases, and Restatement Explan Note 1, Sec. 64, comment a, p. 15. 
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WITHDRAWAL OF More THAN INCOME 


Settlors often provide that they shall be empowered to draw more than 
the income of the res during their lives, and here there is a divergence in the 
cases. Kansas has held valid a stipulation that the settlor be permitted to 
withdraw not only the income but as much of the principal as she should 
deem necessary for her support, last illness and funeral expenses, and for a 
monument, leaving to the named cestuis only the balance which should be 
left (Harrod vs. McComas, 78 Kan. 407). Much the same ruling was made 
in Michigan in 1885, and Massachusetts in 1887.’ 

Massachusetts, Illinois, Pennsylvania, and New York have held valid a 
provision that settlor be allowed to withdraw any part at any time® and a 
provision that X be allowed to withdraw “as much as he desire” has been 
held valid by Massachusetts, California, Vermont, New York, and Iowa. 

However, provisions that X be allowed to withdraw “all he demands” 
coupled with power to revoke were held invalid in Massachusetts in 1909 
and 1913, Wisconsin in 1924, and California in 1905."° 


ASCERTAINMENT OF BENEFICIARY 

Of course no private trust is valid if the beneficiary is not ascertained. 
So if he be not ascertained until after the death of the settlor, a question arises 
as to whether or not the trust is thus testamentary (Restate. Sec. 63, Comment 
a, c, £). It is testamentary and invalid if the beneficiary is to be ascertained 
by the will of the settlor, as if X settles to A in trust for whomever he shall 
name in his will. It is also testamentary if the beneficiary is to be ascertained 
by an act or event or other means which has significance only in disposing 
of the beneficial interest under the trust, as by a memorandum to be found 
after his death. But if the act or event has material significance apart from 
its effect on the disposition of the property, the trust is valid, non-testamentary. 
In re Koss Estate (N.J. 1929) 146 Atl. 471, held that where settlor named 
the beneficiary before his death in instructions to his trustees to give to bene- 
ficiary after settlor died, the disposition was testamentary. That seems a 
mistake because beneficiary was vested in interest before the death. 

Reservation of power to change the beneficiary has been held in Siter 
vs. Hall (Ky. 1927) 294 SW 767, not to invalidate the trust. However, it was 
more an insurance policy case than a trust. Scott, in 43 Harvard L. Rev. 534, 


7. West vs. White’s Estate (Mich. 1885) 22 NW 217, to jury whether agency or trust; Lovett vs. 
Farnham (Mass. 1897) 47 NE 246, such portion of oggerse al as grantor deem necessary for her com- 
fort and support held to mean so much as she honestly and reasonably deems necessary, and not equal 
to power of revocation. Restatement Explan. Note 1, Comment e, » a 15. 

8. Jones vs. Old Colony Trust Co. (Mass. 1925), A to pay ‘‘at one time or from time to time 
such portion of the principal of the trust fund as may be requested;’’ Windolph vs. Girard Trust Co. 
(Penn. 1914); Von Hesse vs. MacKaye (N.Y. 1892). 

9. Davis vs. Ney, (Mass. 1878); Hillman vs. McWilliams (Calif. 1886) 11 Pac. 659, bank deposit; 
Wade vs. Button, (Vt. 1900) 47 Atl. 406, bank deposit; Rosenburg vs. Rosenburg (NiY. 1886); Keck 
va. McKinstry (Iowa 1928), land, with X keeping right to demand reconveyance of any part of trust 
res, to himself or as he directs. 

10. McEvoy vs. Boston Five Cent Savings Bank (Mass. 1909), bank deposit, X permitted to de- 
mand any or all at any time, for any use, and Held to have none of features of trust, therefore invalid; 
Russell vs. Webster (Mass. 1913) 100 NE 637, corporate stock to be redelivered on demand, with 
a! of fact that there was no trust intent in agreement, but only agency; Warsco vs. Oshkosh Trust 
Co. (Wis. 1924), certificate of bank deposit, power in X to withdraw any part he demands, and Held 
trust must so alienate property that when it is executed benefit accrues to another than settler, and 
that as here the trust could be executed with no one but settlor benefitting, it was mere agency; De- 
Martini vs. Allegretti (Calif. 1905) 79 Pac. 871, held testamentary because particular facts showed no 
intent to pass anything before death, so of no effect before death, and therefore testamentary. 





276 The JouRNAL 


and 39 Yale L.J. 1035 agree that the reservation is valid and that Siter vs. Hall 
was correct. 
RETENTION OF CONTROL 


Here is the reservation which invalidates more settlements than any 
other, and which takes many forms. It is closely allied with the question of 
whether settlor has actually made a trust settlement or only created an agency, 
making the one whom he designates his trustee a mere agent to hold title and 
permit him, the settlor, to retain almost everything else. Indeed, this reserva- 
tion is relied on almost completely to determine the intent of the settlement 
as to whether it is trust or agency. 


“The settlor may retain such a degree of control that the court will 
look upon the trustee as his agent or bailee, both of which relations are 
revoked by the death of the principal or bailor . . . From a practical 
standpoint, there is no real difference between the two objections. If the 
amount of control that is reserved during the life of the settlor is such 
as to establish an agency or bailment relation, the only effect of the trust 
is to pass the title at the settlor’s death. This makes the gift over void as 
a testamentary disposition, unless there is a compliance with the statutes 
of wills. Courts sometimes speak the direct language of testamentary dis- 
position, and sometimes the indirect language of agency or bailment, but 
apply obviously the same considerations in determining the fundamental 


problems of whether the beneficiaries or the estate (of the settlor) shall 
take.” (38 Yale L.J. 1138.) 


Retention of control of the res, and of the trustee’s administration, has 
been held valid where there was no power of revocation reserved and the power 
of control was limited by implication to the purposes of the trust. (Reinecke 
vs. Northwestern Trust Co., N.Y. 1929, 278 U.S. 339.) Lack of the power to 
revoke negatives any supposition that agency instead of trust was intended. 

Power to modify and change provisions of the settlement, coupled with 
the power to revoke, has been held to invalidate the settlement three times 
(McEvoy vs. Five Cent Bank and Russell vs. Webster, both Massachusetts cases, 
and Union Trust Co. vs. Hawkins, Ohio). In the great majority of cases it 
has been held to make no difference. The Massachusetts cases reflect their 
peculiar facts and the Massachusetts conservatism. The Ohio case was criticised 
in Note 1. 

Powers to direct the investment and re-investment of the trust res during 
the life of the settlor are measures of control but do not invalidate the settle- 
ment." They are designed more to protect the beneficiary than to benefit 
the settlor. 

On agreements by trustee to reconvey to settlor on demand there is a 
variance. An agreement of that nature was held in New York in 1886 (Rosen- 


. Forney vs. Remey (Iowa 1889) 42 NW 439, without power to revoke; In re Soulard’s Estate 
(1807) “141 Mo. 642, 43 SW 617, money and securities, reserving right to re- -invest; Windolph vs. Girard 
Penn. 1914), veto power on trustee’s attempts to invest in other than’ legal securities; Tal- 

bot vs. Talbot ay 1911) * yo 535, veto power; Mersereau vs. Bennett (N.Y. 1908) veto power; 
Cramer vs. Trust (Conn. 29), veto power; Adams vs. Hogerott (1929) 34 Fed. 2nd 899; Bear 
vs. Milliken =o g. (Til, 1929). right to approve investments, evidently same as veto. 
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burg vs. Rosenburg, cited Note 6) to be merely similar to reservation of a 

wer to revoke, and valid. The Restatement inclines that way. However, 
Massachusetts in 1913 (Russell vs. Webster, supra) held that the transaction 
was an agency and not a trust. In the latter case the res was shares of corporate 
stock, which lends itself readily to agency disguised as trust, and the language 
of the agreement was that of agency or bailment, rather than trust. 

When the res is corporate stock, reservation to the settlor of possession 
and control of the stock and power to vote it has been held an invalid reser- 
vation more often than a valid.” 

Cases in which that reservation has been upheld are Bear vs. Milliken 
and Adams vs. Hogerott, cited supra. The Bear case seems to go farther than 
any other in upholding the trust despite sweeping reservations, and it con- 
travenes the standards set up as general rules by the conservative McEvoy and 
Warso cases, discussed later. The court did not rule expressly on this point 
of permitting settlor to control and vote the stock, but it upheld the trust, 
stating “the plan included not only the management, control, investment, 
and care of the estate during his life, but the ultimate disposition and distri- 
bution of it by (trustee) after his death.” Restatement, Sec. 64, part 2, indicates 
that such a situation goes too far, but without naming the case. However, it 
approves the case elsewhere by citing it as to particular reservations. 

In Adams vs. Hogerott the greatest power, that of revocation, was not 
reserved, nor was the right to control and vote the stock expressly reserved, 
but after the trustee had had possession of the certificates for two years he 
returned them to the possession of the settlor, who subsequently controlled 
and voted them. 

In view of this fact, and of the fact that the Bear case is the most liberal 
of liberals, yet not even it ruled expressly on the point, it seems that reserva- 
tion of possession, control and right to vote corporate stock, when coupled 
with a power to revoke, and with other rights such as to receive the income or 
to withdraw, will generally render the settlement void either as a disguised 
agency or as testamentary. 

ConsERVATIVE LEADING CasEs 

Warsco vs. Oshkosh Trust Co., Wis. 1924, cited in Note 3, was a trust of 
a bank deposit certificate, X to A in trust, income to X for life, and on her 
death to B; X to withdraw any part she demanded; X to have power to 
name new trustee; and during life of X, A to give B as much as he needed 
for support or as X should direct. 

After holding a merely revocable trust valid, the court held that this was 
not a merely revocable trust. Going on, a donor may be a cestui, 


“but there must be an alienation of donor’s property (so that) when the 
trust is executed a benefit accrues to a cestui (unless a condition subse- 
quent such as revocation prevents). If donor has full control and dom- 
inion so that according to the terms of the trust he can use it as and 


12. Witthoft vs. Comm. Dev. & Inv. Co. (Ida. 1928) 268 Pac. 31, agency instead of trust; gave up 
no control before death; Comer vs. Comer (Ill. 1887) 11 NE 848, government bonds, gave up no con- 
trol, not to take effect until death, therefore testamentary; Truby vs. Pease (Ill. 1909) 88 NE 1005, 
agent instead of trustee. 
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when he pleases, the trustee becomes his mere agent to hold title to the 
property . . . (differentiating between power to revoke and retention of 
control and proceeds by the terms of the trust) . .. Some one must by the 
execution of the trust be benefitted in a manner or degree different from 
that which would have resulted had no trust been created.” 


Held here that he parted only with that balance which might remain 
after his death, an attempted testamentary disposition. 

McEvoy vs. Five Cent Bank, Mass. 1909, cited in Note 3, was a trust of 
bank deposits also, X to A in trust by written instrument, A to have power to 
revoke, to demand any or all at any time, for any use, and at the death of 
X, over. It was held 


“express reservation of power of revocation. This in itself would not 
render it invalid if the instrument otherwise seemed intended to divest 
her of her absolute control of the property, as owner or as cestui que 
trust, during her life, and to deprive her of the rights of a beneficiary 
who has a perfect power of disposition under the trust . . . It left her the 
sole beneficial owner of it, with an absolute power of disposition as long 
as she lived. As against her, therefore, the only effect of the instrument 
during her lifetime was to give the trustee a right to collect and hold the 
property until she should ask for it . . . It follows (since the only other 
part related solely to disposition after her death) that the only material 
effect of the instrument was testamentary.” 


The standards referred to above are the statement in the Warsco case that 
“someone must by the execution of the trust be benefitted in a manner or 
degree different from that which would have resulted had no trust been 
created,” and the McEvoy “as to her (settlor) the only effect of the instrument 
during her lifetime was to give the trustee a right to collect and hold the 
property until she should ask for it.” 

One will bear in mind that these two cases were of bank deposits, and 
that they lend themselves readily to fraud by disguising an agency as a trust, 
and that in each the court was looking at the whole transaction rather than the 
mere settlement separated from the nature of the res, situation of parties, and 
other circumstances. That will make these statements broad measures to use 
in judging how far leniency in upholding trusts may go, and yet not make 
them strict rules which will defeat settlements in particular situations dis- 
similar from the Warsco and McEvoy situations. 


Most Liperat Case 


Bear vs. Milliken Trust Co., cited and criticised previously, was a settle- 
ment of land, money, and corporate stock, X to A in trust, income to X for 
life, and to his widow and children (or their issue or wives, with conditions) 
for life. X reserved the right to divide part of the res among his children 
during his life, the right to revoke by deed or will, as to whole or part, and 
to change or alter any of the trusts. The trustee was to pay X’s debts on his 
death, and the trust was not to be subject to the debts of any of the beneficiaries. 
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The court held this settlement valid although it said “the plan included 
not only management, control and investment, and care of the estate during 
his life but the ultimate disposition and distribution of it by (A) after his 
death.” About the only right he could have reserved and did not was the 
right to withdraw any part on demand, and he did have the right to with- 
draw any part to the benefit of the cestuis contrary to the disposition in the 
settlement. This case is good authority in Illinois and no one will say that 
it is clearly wrong, but any which went further to deny testamentary quality 


would without doubt be a mistake. 


DECLARATIONS OF TRUST 

In declarations of trust, wherein the settlor becomes the trustee, the 
principal questions are as to his intent, and what is sufficient evidence and 
sufficient execution of it (Restate. on Intent, p. 21). Particularly is this so of 
voluntary settlements which give rise to suspicion that they may be mere shams 
to free the property from demands of creditors while still permitting settlor 
to have full control of it.’* If clearly established that he holds as trustee and 
not as owner, then reservations of power to revoke, modify, to have the in- 
come for life, or the power to withdraw more than income have the same 


effect as if a third party was trustee. 
The declaration may be in any form, if sufficiently definite in its terms 


(3 Pomeroy 3rd Ed. Sec. 1004; Tenney vs. Simpson, 37 Kan. 574; Greenwood 
vs. Greenwood, 97 Kan. 386; Restate. Sec. 36).'* Delivery of the evidence of 
ownership of the trust res, or statements that he holds in trust, particularly if 
made to the beneficiary and assented to by him, are adequate to prove it.”® 
But in Massachusetts statements not communicated to beneficiary were held 


insufficient,'* which goes too far."” 


Bank Deposits (Restatement Sec. 65) 
Bank deposits are the commonest form of declaration of trust. Generally 
when such cases come before the court there is little doubt as to what X 
intended. He wanted to have the right to deposit to the fund and withdraw 


from it, anything left at his death to go to A. The question is how to support 
his wish. 

13. Declaration of trust in securities, which declarant continued to hold and control, as if he had 
reserved powers although no express reservation of them. Held his acts negatived evidence of trust in- 


wers he exercised would have been proper under express reservations (Ambrosius vs. 


tent, a ‘i. 
Ambrosius, N.Y. 1917, 239 Fed. 473). Voiuntary trust without power to revoke held invalid (Garnsley 


ve. Mundy, 1878, 25 N.J.Eq. 243). 
14. Cooley vs. Gilliam (1909) 89 Kan. 278. ‘‘Any declaration however informal evincing the inten- 


tion to create a trust in money or personalty with sufficient clearness will have that effect.’’ Words 
are quoted from Day vs. Roth, 18 NY 448, which was not a voluntary, gratuitous declaration. But see 
Greenwood vs. Greenwood (1916) 97 Kan. 387, that one must show nature and object, quantity of in- 
terest, and manner of performance. See also Martin vs. Funk (N.Y. 1878) 75 NY 134; Shea vs, Crofut, 
196 NYS 850; Dyste vs. F. & M. Bank (Minn. 1930) 229 NW 865; Johnson’s Estate (Nebr. 1928) 
218 NW 739; Raferty vs. Reilly (R.I. 1918) 102 Atl. 711; Ladner vs. Ladner (Miss. 1922) 90 So. 
593; Blick vs. Cockins (Penn. 1918) 97 Atl. 125; Dunn vs. Houghton (N.J. 1902) 51 Atl. 71; Kauf- 
man vs. Edwards (N.J. 1902) 113 Atl. 598; Mathias vs. Fowler (Md. 1915) 93 Atl. 298; Booth vs. 
Bank (Calif. 1898) 54 Pac. 370. 

15. Declaration in writing need not be delivered (Martin vs. Funk, N.Y. 1878). 

16. Boynton vs. Gale (Mass. 1907) 80 NE 448. X had money, which he declared to parents of A 
he would hold in trust for A. Invested it in bonds and kept them. Held no trust because voluntary and 
he never gave up possession, could have disposed to his own use. Notice to and assent by beneficiary 
held essential, and held that notice to parents of A when latter in tender years not notice to him, their 


me — his assent. an a hens — bj 
17. Must constitute se ustee an old on trusts, not subject to disposal for own 

for self. If kept in own hands subject to own — and beneficiary Sever told, ‘30 valid "eee 
settlement (Welsh vs. Henshaw, Mass. 1898, 49 NW 659). But declaration may be either in writing or 
orally if of personalty and complete declaration (Milroy vs. Lord 4 De Gex F. & I. 264). If intention 
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In cases of bank deposits the intent to create a trust is a question of fact'® 
(and I Ann. Cas. 904, with citations therein). No particular form of deposit 
is necessary, providing the circumstances show trust intent beyond a reasonable 
doubt. The contract made with the bank, being part of the res gestae, of 
course, is of greater weight than what goes on afterward, but if it is equivocal 
any other good evidence may oppose it. Declarations against the interest of 
the cestui are heard in evidence on the question of trust intent, but because 
they are in the interest of settlor of course weigh much less than declarations 
against his interest. 

Trust Worps 


Where trust words are used, as deposits “X in trust for A,” “A. X, trustee,” 
etc., the best and majority rule is that the words of trust make out a prima 
facie case which will stand alone unless controverted by sufficient proof of 
other circumstances leading to an opposite conclusion.”® It has also been held 
that actions in fraud of the prima facie trust (withdrawal to own use) do not 
overbalance the implication of the words (Sayre vs. Weil). Such a trust is 
irrevocable unless conditions of withdrawal to the benefit of settlor are made 
out (Cazallis vs. Ingraham). 

Brabrook vs. Boston Five Cent Savings Bank (1870) 104 Mass. 288, holds 
that a deposit with words of trust is ambiguous without more and that it 
alone will not support a trust. That doctrine is followed in later Massachusetts 
cases and has support in Minnesota and North Dakota,” although it seems 
to be erroneous. Trust words surely import a trust intent, and to hold that 
they do not prove it without supporting evidence is to presume that the 
settlor has intended to disguise his assets (presumably with illegal motives), 
which is to assume that he is acting illegally instead of according to law. An 
ancient rule insists that the court presume he acted as he should unless there 
is contrary evidence. 

New York in Matter of Totten, 1904, 71 NE 748, and later cases, goes 
to the opposite extreme with the tentative trust doctrine, that a deposit with 
words of trust creates a “tentative trust merely, revocable at will, until the 
depositor dies or completes the gift in his lifetime by some unequivocal act 
or declaration, such as delivery of the passbook or notice to the beneficiary. 
In case the depositor dies before the beneficiary without revocation, or some 
decisive act or declaration of disaffirmance, the presumption arises that an 
absolute trust was created as to the balance on hand at the death of the de- 


positor.” 


complete and executed, sufficient. Notice to donee not necessary when other acts or declarations com- 
lete, unequivocal, sufficient in themselves. If capable of two interpretations notice takes place of de- 
ivery of declaration (Fieid, J., in Gerrish vs. New Bedford Inst., 128 Mass. 159). 

18. Milholland vs. Whalen (Md. 1899) 43 Atl. 43, although invalid where no words of trust in 
deposit. ‘‘X in trust for A’’ is valid, but payable to ‘‘X, A, or survivor of them’’ is invalid (same 
parties, 43 Atl. 45). Sturgis vs. City Bank (Md. 1927) 137 Atl. 378; Petition of Atkinson (R.I. 1889) 
16 Atl. 712, deposit ‘‘A. X, trustee,’’ where X kept passbooks but told A money was A’s at death of 

and X never withdrew any; Sayre vs. Weil (Ala. 1892) 10 So. 546, deposit by X ‘‘X, trustee 
for A’’ held valid trust. 

19. Loan Co. vs. Essex, 66 Kan. 107 (only dictum, but see also approving cases, esp. Washbon 
cases 87 Kana 312 and 87 Kan. 707). Gaffney’s Estate (Penn. 1892) 23 Atl. 168; Sayre vs. Weil (Ala. 
1892); Petition of Atkinson (R.I. 1889); Martin vs. Funk (N.Y. 1878); Cazallis vs. Ingraham (Me. 
1926) 110 Atl. 359; Schanberger vs. Tafel (Ky. 1924) 258 SW 953; Milholland vs. Whalen (Md. 
1899); Conn. Bank vs. Albee, 64 Vt. 571. 

20. Boyton vs. Gale (Mass. 1907), must communicate voluntary trust to beneficiary; Sherman vs. 
Bank, 138 Mass. 581; Dyste vs. F. & M. Bank (Minn. 1930); McGillvray vs. Bank (N.D. 1927) 


217 NW 150. 
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A trust as to the balance remaining at settlor’s death is testamentary be- 
cause the res is not identified (supra and Neil’s Estate, Ore. 1924, 226 Pac. 
439), although a trust with power of revocation in whole or part is not in- 
valid. New York probably would have done better to hold that the trust 
was created completely at the time of the deposit, and to imply from the nature 
of the trust res the power of withdrawal, rather than to speak of a trust 
arising as to the balance remaining on depositor’s death. The note in 1 Ann. 
Cas. 904 which says the Totten case is the weight of authority, and cites 
Massachusetts in approval, is clearly erroneous. Statement of Wilbur Larre- 
more in 14 Yale L.J. 315 that the case is everywhere denied is nearer the truth, 
but too extreme (Restate. Explan., Note 1, Sec. 65, p. 20). Almost all states 
give the effect of the Totten case, Massachusetts principally excepted. The 
Restatement includes it tentatively, although opposed to the doctrine on 
principle. As it seems to work in practice with little harm it probably will be 
continued, but it should be on the reasoning indicated above rather than 
that used. 

The Totten case really is a mistaken extension of the prima facie doc- 
trine. Mabie vs. Bailey, 95 N.Y. 209, permitted proof from the res gestae 
that the trust presumption was not correct, and other cases up to Cunningham 
vs. Davenport, 41 NE 412, held to the prima facie rule. That case ruled that 
an account in trust, although the passbook was retained and no notice given 
to A, was a trust if X die with no other explanation of the account. This evi- 
dently confused the court when considering the Totten case into ruling that 
the presumption arose at the death and not from the time of the deposit. 


Wirnout Trust Worps 


When the deposits are without words of trust, as by X in name of A, 
or payable to “X, A, and survivor of them,” some outside evidence of trust 
intent must be brought in (Telford vs. Patton, Ill. 1892. 33 NE 1119). If it 
is proved, then reservations of power to revoke or withdraw, and restricting A 
from withdrawing during life of X are valid.” 

If there is no proof of trust intent some courts (cited in Dyste vs. F. & M. 
Bank, supra), will uphold A’s rights as on a contract™ between the bank, X 
and A, especially where A is present at the time of deposit, or is notified of it 
later and assents. Others, the majority according to the Dyste case, hold it 
an attempted gift and not contract. The Dyste case declared that it is necessary 
that the gift be of a present interest and that A have the right to withdraw 
equally with X, a ruling which probably will find support in most states, 
although in Booth vs. Bank (Calif. 1898) 54 Pac. 370, after the beneficiaries 
were given the right to withdraw X told them they could not except on his 
order, and they did not try to. Of course, he could not later restrict what he 


21. However, it is irrecovable uniess the power is reserved (Cazallis vs. Ingraham, Me. 1926). 
McGillvray vs. Bank, N.D. 1927, held that control negatives trust intent, and Escher vs. Steers (N.D. 


1926) 10 Fed. 2nd 739, is to the same effect. 

22. Contract between bank, donor, and donee vests right in donee—Erwin vs. Felter (Ill. 1918) 
119 NE 926; Bank vs. Van Viack (IIL 1923) 141 NE 546; Chippendale vs. Bank (Mass. 1916) 111 
NE 871; Pe vs. Leveroni (Mass. 1926) 147 NE 826; Dunn vs. Houghton (N.J. 1902) 51 Atl 71; 
NJ.G. & T. Co. vs. Archibald (N.J. 1919) 108 Atl. 434; Deal’s Admin vs. Bank (Va. 1917) 91 SE 
185; Weisner vs. Weisner (W.Va. 1918) 95 SE 802. 
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had already granted, and they still had the right to withdraw had they 
known it or cared to use it. 


PossEssiIon OF Pass Book 

Delivery of the passbook to beneficiary is not necessary where the trust is 
held prima facie, although retention of it may militate some against the trust 
presumption. Where the trust words in the deposit are considered equivocal 
it must generally be given to the beneficiary, as its retention is evidence of 
an intent not to give up control and benefits. (McGillvray vs. Bank, N.D. 1927, 
supra; Noyes vs. Bank, Mass, 1895, 42 NE 103.) Under the Matter of Totten 
rule delivery of the passbook makes the hitherto tentative trust irrevocable. 


TAXATION 

There is little chance any more to escape taxation and still retain any 
privileges of ownership. Knowlton vs. Moore, 178 U.S. 41, the basic case, 
explains “Death is the generating source from which the taxing power (estate 
taxes) takes its being (and) it is the power to transmit or the transmission 
from the dead to the living on which such taxes rest.” So, if the transfer or 
privilege of succession, right of possession or enjoyment, are not complete 
before death, if death ends the powers of control and makes final the transfer 
to the advantage of those who had obtained the property subject to the re- 
served powers, under the statutes the settlement is taxable in the gross estate 
of the settlor. R.S. Kansas 79-1501 reads: 

“All property .: . and any interest therein, which shall pass by will 
or by the laws regulating intestate succession, or by deed, grant, or gift 
made in contemplation of death, or made or intended to take effect in 
possession or enjoyment after the death of the grantor (except bona fide 
sales for full money’s worth, are taxable. A transfer is deemed) in con- 
templation of death under this act when such grant or gift shall have 
been executed within go days prior to the death of the grantor or donor.” 


Nearly all laws include as taxable any transfer made in contemplation of 
death, or taking effect either in possession or enjoyment after the donor’s 
death. Any transfer made less than a certain time before death (go days 
Kansas statutes, two years by 26 U.S.C.A., Sec. 1og4c) is conclusively pre- 
sumed to have been made in contemplation of death. Federal law (29 U.S.C.A. 
Sec. 1094 d) subject to taxation any transfer of enjoyment subject at the time 
of the death of donor to any change through exercise by him alone or acting 
with another (except beneficiary, White vs. Erskine, 47 Fed 2nd 1014) of a 
power to alter, amend, or revoke, and also any transfer which was subject to 
such a power during donor’s life, the power having been given up in con- 
templation of death (any time within two years before his death). 

Thus if a reservation is made of the income for life, it is taxable; if there 
is a power reserved to settlor to alter the terms or the beneficiary it is taxable. 
Indeed, almost any is taxable if not created unalterable, more than two years 
before death, and to commence immediately in enjoyment, or unless all 
powers reserved are given up more than two years before death, or are to 
be exercised only jointly with the beneficiary. 
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Ricuts oF Creprrors IN PARTNERSHIP ASSETS 


Rights of Creditors in Partnership Assets 
By Darene G. Anverson, Kansas University Law School 


John Doe, partner in the firm of Doe & Roe, “Groceries, et cetera”, and 
versed in the subtleties of the law, might well compare his situation to that of 
a hypothetical Charles Coe, who has just received a warranty deed to Admiral 
Byrd’s “Little America”. That he is the owner of property he may be sure; 
but the correct description and essential character of his acquisition is ob- 
scured by the snow and ice of a great mountain of conflicting decisions, an- 
tagonistic theories, and a record of a remarkable series of mental gymnastics. 
The nature of an individual partner’s interest in specific partnership property 
cannot be defined, clearly and conclusively. 

The title to partnership property is in all of the partners jointly, but the_ 

ers are neither tenants in common nor joint tenants.’ While the property 
is held jointly by all the partners, it is so held by them as members of their 
firm, and it may be said, generally, that a partner does not own any part of- 
it? A partner’s share entitles him to a given proportion of what remains after 
the firm debts are paid; he is not entitled to a division of the property in kind.’ 
While a partner may convey his share to a stranger, the alienee takes nothing 
until after a dissolution of the partnership, and a settlement with firm credi- 
tors.‘ But a sale within the scope of the partnership business by one partner of 
specific partnership property passes the whole title, not an undivided moiety 
of the partner.’ This general rule does not apply to conveyance of partnership 
realty by one partner, in which case only the interest of the partner making 
the conveyance will pass, unless equity intervenes in a proper case.° 

The incident of survivorship has moved some authorities to describe the 
estate held by a partner as a joint tenancy.” But it is clear that the description 
is not apt, since the survivorship is not beneficial, but only a right in the sur- 
viving partner to close up partnership affairs and pay the firm debts, without 
interference of the deceased partner’s representatives.* After the debts are paid, 
the surviving partner’s right to the corpus of the property ends, and the extent 
of his claim is his proportionate share in the surplus, after the assets have 
been converted into money and all liabilities discharged. The Uniform Part- 
nership Act names the estate “tenancy in partnership”, thus obviating the con- 
fusion attendant upon description as the common law estates whose legal in- 
cidents and characteristics do not obtain in partnership ownership. 

That the partners are co-owners of partnership property is clear, but the 
legal incidents of the tenancy in partnership are not necessarily those of any 


1. Preston v. Fitch, 137 NY 41, 33 NE 77. Murrell v. Mandlebaum, 85 Tex. 22, 19 SW 880. 
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3. Jones v. Wow, 78 Kan. 585, 97 P 437. 

4. Aldridge v. Elerick, 1 Kan. 306, 41 P 199. Day v. Stafford, 128 Mo. App. 438, 107 SW 433. 

5. Snider v. Davidson, 105 Kan. 661, 185 P. 724. 

6. Keck v. Fisher, 58 Mo. 582. Van Brunt v. Applegate, 44 NY 544. Tinnin v. Brown, 98 Miss. 
878, 58 So. 780. 

7. Buchan v. Sumner, 2 Barb. Ch. (NY) 165. 

Loewenstein v. Loewenstein, 114 App. Div., 65, 99 NYS 730. Bredow v. Mutual Sav. Inst. 


8. 
28 Mo. 181. 












284 The JournaL 


specific partnership property depends upon the necessities of the partnership 
relation. A partner has a beneficial interest in the partnership property con. 
sidered as a whole, and this interest he may assign in whole or in fractional 
part.’ It follows necessarily, that each partner has a beneficial interest in each 
part of the firm property, which can equally be regarded as assignable, pro. 
viding that the difficulty of measuring an individual partner’s interest in q 
specific chattel or other specific portion of the property belonging to the part. 
nership, can be overcome. 


As to voluntary assignments of a partner’s right in specific partnership 
property, except in connection with the assignment of rights of all the partners 
in the same property, the courts have almost universally held that the interest 
cannot be aliened, and that the purchaser does not become the joint tenant or 
tenant in common with the other partners in the property conveyed.”° Against 
this great weight of authority stands the Kansas case of Blaker v. Sands 
(1883) holding that a voluntary assignment by a partner of a chattel belong. 
ing to a partnership, not being valid as a collective assignment of the rights 
of all the partners in the property, vested rights in the chattel in the assignee, 
and that the other partners could not recover in an action to regain posses- 
sion, on the theory that the assignment made the purchaser a tenant in com- 
mon with the partner suing. The court made the point, and it should be 
noted, that the partnership involved in that case was not an ordinary trading 
partnership. 


Involuntary assignments of one partner’s interest in specific property, the 
result of adverse proceedings by a separate creditor of a partner, have been 
more frequently upheld. Partnership property, runs the familiar rule, is a pri- 
mary fund for the payment of firm creditors. The partners, and through them 
the firm creditors, have an equity in the whole of the partnership property 
that firm debts be first satisfied therefrom.” Although the right of partner- 
ship creditors as to the firm property is derivative through the partners,” it 
is not affected by the voluntary or involuntary transfer by an individual part- 
ner of his interest, for the partner who has transferred his interest does not 
himself lose his equity, either as to the property transferred or the remaining 
corpus of the partnership.* An assignment of one partner of his share simply 
transfers any interest he may have in the surplus after the payment of firm 
debts, and partnership assets cannot be taken by attachment or sold on execu- 
tion by the creditor of an individual partner, except to the extent of such in- 
terest (ibid). Partnership debts have in equity a priority of claim to be dis 
charged from the partnership property, and as between a firm and its credi- 
tors, the title of the firm’to joint property is not divested by a separate transfer 
to a stranger by any or all the partners, or by proceedings against them with 
reference to their separate interests; and when there has been no transfer by 


9. Farmer’s Savings Bank v. American Trust Co., 196 SW 85. American Insurance Co. v. Coster, 
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the firm, and the property remains in specie and capable of being levied on, 
it may be followed in the hands of those claiming by virtue of such transfer or 
proceedings, and may be levied upon by a judgment creditor of the firm (ibid). 

A modification of this rule should be noted. Where the joint property has 
been converted into separate property by joint act of all members of the firm, 
the title of the firm is divested as completely as if a sale had been made to a 
stranger.” Thus, when one or two of a firm sell their interest to one or more 
of the other partners who continue the business, the old firm being thus dis- 
solved, although the rights of firm creditors with respect to past transactions 
are not affected so long as no adverse or paramount rights or liens have at- 
tached; still the new firm acquires an absolute right of disposal. If the new 
firm aliens, the rights of the old firm creditors in the corpus is lost; and if it 
incurs liabilities and contracts debts, as between creditors of the old and new 
firm, the creditors of the new firm have preference. The theory upon which 
the decisions proceed is that the individual partner’s lien upon the assets is 
parted with upon a sale to a co-partner, in reliance upon his assumption of 
firm debts, for which he is liable. The same consideration does not obtain upon 
sale to a stranger of an individual partner’s interest, the stranger not being 
liable for the firm debts. In such case, the original partner retains his equity 
to have the property subjected to satisfaction of firm debts. 

Where partnership property has been levied upon, or sold upon execution 
against an individual partner, the other partners may maintain replevin against 
the sheriff or purchaser, upon showing that the debtor’s interest in the prop- 
erty was merely nominal.’* In such action, it is competent to state an account, 
and settle the rights of the parties. It follows, of course, that since this pro- 
cedure is available to the partners, it is through them available to partnership 
creditors. 

Moreover, firm creditors are afforded a further protection, by virtue of 
their rights against the individual assets of the partners. Under the Kansas 
statute, all contracts which by the common law were joint contracts, are joint 
and several. The partnership creditors have in most jurisdictions an election 
to proceed either against the firm, subjecting its assets to his claim, or against 
any individual partner, whose separate property may be attached, garnished, 
or levied upon in execution.” 

The rule is often repeated that, other things being equal, the property of 
the firm must first be applied to firm debts, and that the property of a partner 
must first be applied to individual debts. Obviously, the legal technician can 
apply legal theory with the precisions of a chemical formula, to work out the 
priority of firm creditors as to firm assets, derivative through the equity of the 
partners to have firm debts first satisfied from the property of the partnership. 
No such ready tools can be utilized to work out a like priority in favor of in- 
dividual creditors as to property of a partner, and firm and individual creditors 
stand upon an equal footing, legalistically speaking. But the courts, aided only 
by an intuitive sense of justice, have repeatedly affirmed the doctrine of 
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preference to individual creditors from the personal assets of the debtor, where 
two adequate funds—the firm assets and the individual assets—are available to 
the firm creditors, and only one of them is available generally to the individual 
creditor. The so-called “rule” has, clearly, no practical application except in 
cases of insolvency. But the doctrine is often held not to apply as against firm 
creditors, where the firm, or both the firm and all the members, are insolvent. 
And the rule never applies against the partnership creditors where they have 
obtained a prior lien upon the property of an individual partner.’* In the light 
of that fact, the existence of the often repeated “rule” may well be questioned, 

The Kansas court, in L. Fullman & Co. v. Abrahams and Epstein et al 
(1883)'* quotes with approval the decisions in Brock v. Bateman, 25 Ohio St. 
609, where partnership creditors were allowed to share equally with the 
creditors of each partner in distribution of the assets of each partner, notwith- 
standing the fact that the firm creditors were allowed to receive all the firm 
property. It was there held that there was a strong equity in favor of firm 
creditors; that they not only trusted the firm, but also trusted each and all of 
the partners to the full amount of their claims; and trusted each partner to 
the same extent that the individual creditor did who became creditor of only 
one partner. The court refuses to determine if a Kansas court would go to the 
extent of the Ohio court in protecting firm creditors, but says that in the 
light of that case, no individual creditor has any higher equities to the separate 
property of a partner than the firm creditors have. It appears, then, that there 
is in this state a strong equity in favor of firm creditors, even as against in- 
dividual creditors; and that the general doctrine—that property of an insolvent 
firm will be applied to firm creditors prior to individual creditors, and that 
individual creditors have a like priority in respect to individual property—has 
been modified and limited to the advantage of the partnership creditor, if the 
reason for the rule no longer appears by reason of an insolvency. 

It is obvious that the partnership creditor is well protected, and that he 
may be assured, in the ordinary run of things, of an ultimate satisfaction of 
his claim, barring extraordinary events and a recurrence of economic crises. 
In the light of that fact, some consideration may well be afforded the creditor 
of an individual partner, particularly the creditor who has a claim against a 
partner who owns no property except his interest in partnership assets. 

By the weight of authority, partnership assets cannot be taken and sold 
upon execution against an individual partner so as to affect in any way the 
rights of the firm, and a partner has a right to claim exemption if his interest 
in the partnership is attached for his separate debts.’ If a partner’s right in 
specific partnership property is not assignable by voluntary assignment for a 
separate purpose of the assigning partner, reason the courts, his separate credi- 
tors should not be able to force an involuntary assignment. The beneficial 
rights of the separate creditors of a partner in partnership property should be 
no greater than the beneficial rights of their debtor, who cannot confer a com- 
plete title. The firm assets are a fund for the payment of firm creditors and 
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the practical impossibility of determining a partner’s beneficial interest in any 
single piece of partnership property is obvious. A partner has no right to pos- 
session of any part of the partnership property to the exclusion of the other 
ers. Since the execution sale purchaser’s rights are derivative from the < 
debtor, and the vendee under such a sale can take only subject to the equities 
of the other partners and the firm creditors, there is no ground, the decisions 
hold, for authorizing the sheriff to seize and sell an undivided interest in a 
specific portion of the goods of the partnership upon an execution against one 
partner. The debtor partner has no right to alienate any portion, and his 
creditor can claim no greater right. If there can be no sale, no transfer of pos- 
session, there can be no attachment. The equities not only of the firm credi- 
tors, but also of the other partners, to have the firm liabilities satisfied first 
from firm assets, present, in most jurisdictions, an insurmountable barrier to 
the assertion of claims of an individual creditor against his debtor’s partner- 
ship interest. Typical of the decisions of the courts supporting this line of 
reasoning is the holding of the Massachusetts court in Russel, et al, v. Cole 
(1895),°° where the firm (including the debtor partner) recovered in trespass 
from the sheriff who attached firm property under a writ against one partner, 
and delivered to that partner’s trustee in bankruptcy. 

Partnership is admittedly a voluntary relation.” If a member of a part- 
nership firm attempts to assign all his right in a particular partnership prop- 
erty to a stranger, and the law allows such transfer, either the stranger must 
protanto become a partner with the others, or the partnership as to that prop- 
erty is dissolved. The rights of a partner in the specific property are only to 
possess it for partnership purposes. The other partners cannot have a stranger 
thrust upon them as a new partner by an aliening member of the firm.” It 
follows, then, from this line of reasoning, that a partner cannot confer, volun- 
tarily or otherwise, upon a stranger his rights to deal with and possess the 
property for a partnership purpose. 

To this cogent and purposeful reasoning, a minority of jurisdictions, 
holding that partnership assets may be attached upon a writ of execution 
against a single partner, can answer only that conformity to legal theory is 
not the end of justice, but a means of attaining it. Perhaps there could be no 
better reason stated. The property of a debtor, even though in the form of an 
interest in a partnership, should not be exempt from the general incident of 
all property: his creditor’s immediate right against it. Owners of property so 
situated, under the holdings of a majority of courts, have a privilege denied 
other owners, by which the assets are exempted for an indefinite period from 
the process of law, whatever the amount of the debt. The execution creditor 
in most jurisdictions must ascertain by proceedings the interest of his debtor 
after adjustment of accounts before he can get a levy. 

There are certain practical considerations, furthermore, which merit some | 
weight in a comparison of the conflicting holdings, which sustain the minority 
view. The right to execution by an individual creditor of a partner against 
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partnership assets generally leads to an amicable adjustment of the debt where 
the firm is solvent. If the firm is not solvent, as to firm creditors the property 
may as well be in the hands of an execution purchaser as in the hands of the 
firm, since the partnership creditors’ rights cannot be diminished in either case. 
On the other hand, there may certainly be justification for protecting a-firm 
from the claims of the creditors of an indigent partner. Indeed, it is not diffi- 
cult to imagine a situation in which the very existence of the firm might be 
threatened by reason of the spend-thrift propensities of a single partner. Yet it 
may well be remembered, in this connection, that partners are free to choose 
their associates, and that there is not, strictly speaking, such a thing as an in. 
voluntary partnership.” The rule that partnership assets may not be taken 
upon proceedings of the individual creditor is at least very largely promulgated 
for the protection of the partners themselves. In view of the fact that the 
partners may exercise a free choice as to the personnel of the firm, it may be 
questioned that this extensive protection is deserved. Conceivably, persons 
about to associate themselves in a partnership have a high duty of diligence and 
discretion in ascertaining personal merit and business calibre of all the prospec- 
tive partners. If responsible partners err in judgment as to the reliability and 
financial solvency of their associates, perhaps they deserve no protection as 
against an ordinary creditor, who can rely for his information, in the usual 
case, only upon the too often unduly complimentary local credit rating. 

The firm, so long as it acts honestly, can dispose of its assets in any way 
it may please. Clearly it has the power, by its own action, to divert the assets 
to payment of the debts of individual partners. Approached from this aspect 
the stern rule that the firm assets may not be diverted for the payment of in- 
dividual debts by involuntary process, as against firm creditors and partner 
accounts inter sese, looks a bit one-sided. 

It is clear that only the debtor-partner’s interest in the partnership prop- 
erty can be levied upon. This is the rule in Kansas,™* and in Missouri.” The 
sheriff levies on so much of the partnership assets as is necessary to satisfy the 
execution. The proceeds of the sale go to the creditor, and the purchaser ac- 
quires the interest of the debtor-partner. The partnership debts have a priority; 
if the firm is insolvent, the interest transferred is of no value.” 

In Spalding v. Black,* which was decided by the Kansas court in 1879, 
an officer had levied on firm assets under a writ against one partner, and had 
sold the whole property rather than the debtor’s interest therein. The partner- 
ship sued the sheriff as a trespasser ab initio, and recovered. The right to sub- 
ject a partner’s interest in the partnership to the payment of his individual 
debts was not passed upon. Nor did the court decide whether the sheriff could 
sell the debtor’s moiety of the property, or simply his interest in the partner- 
ship; whether the officer may take possession of the entire property and ex- 
clude the possession of the other partners; whether the other partners may 
have an injunction to restrain the sale until an accounting and settlement of 
partnership affairs. 

24. Spalding v. Black, 22 Kan. 55; Herschfield v. Horace B. Claflin & Co., 25 Kan. 166; Wil- 
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Two years later, the court in Hershfield v. Horace B. Claflin & Co.,™ 
passed squarely upon the proposition. There, a creditor of a partner owning ~_ 
a two-thirds interest in the partnership assets levied upon the entire property, 
and the partner having a one-third interest was not allowed to recover from 
the sheriff. The court held that the interest of a partner may be levied upon 
and sold, and said in the opinion: “And as the sale of the property must dis- 
solve the partnership to the extent of that property, so must the seizure alone 
dissolve it, or at least suspend it to the same extent, while the officer holds the 
property in his custody. Perhaps it would be proper to say that mere seizure 
of the property dissolves the partnership from the time of seizure, on condi- 
tion that the property shall afterwards be sold. This would seem to be clear, 
if all partnership property were seized by the officer; for if all property were 
seized the partnership couldn’t continue its business while the officer held the 
property. And the same result would naturally follow if the greater portion 
of partnership property should be seized by the officer. And when the partner 
against whom the execution or attachment is issued owns the larger interest 
in the partnership, and where it would require the greater portion of the 
property to satisfy the writ, it would seem to be the duty of the officer to levy 
upon the greater portion of the property; that is, to levy upon the interest of 
the partner against whom the execution or attachment was issued, and to 
take the entire property of the firm into his possession.” It may be noted that 
the partnership involved here was not a trading partnership. 

In Williams v. Mathersbaugh,™ decided in 1883, in passing upon a firm 
creditor’s right to attach, grounds for attachment appearing as to only one of 
the partners, this position was affirmed by way of dicta. The court remarked 
that partnership property may be seized in attachment cases whether the order 
of attachment runs against the entire firm, or against only a portion of its 
members; and that partnership property may be seized in an attachment where 
the suit is against an individual member to recover from him on his personal 
debt only, in which case only his interest may be sold. But the question of the 
right of the creditor of the individual partner in case of a trading partnership 
has not been squarely passed upon by the Kansas court. 

In Junes v. Way,” decided in 1908, and again in Moffett v. Moffett,2” de- 
cided in 1930, the Kansas court held unequivocally that the interest of each 
partner in the partnership property is only his share of the surplus after the 
payment of all firm debts and the settlement of accounts between himself and 
his partners, and that an accounting must be had and respective rights of 
partners and creditors determined, before partition of the firm assets can be 
had. It would seem to be clear, then, that Hershfield v. Horace B. Claflin Co., 
in so far as it holds that there may be a delivery of possession under the execu- 
tion sale, has been impliedly overruled, and that in Kansas possession ex- 
clusive of the other partners could not be delivered to the purchaser under an 
execution sale upon a writ against one partner. 

In Missouri, the case of Wiles v. Maddox,” in 1857, held that the non- 
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debtor partner cannot recover from the sheriff in replevin, partnership assets 
taken upon a writ against an individual partner for his private debt. The case 
of Lester ex rel Wright v. Givens et al,”° decided in 1898, held that no more 
than the debtor’s interest could be sold, and an action lies against the sheriff 
upon his bond, when he has made a division of the partnership effects. The 
court remarked that the question of whether the sheriff could rightfully de. 
liver exclusive possession to the purchaser at the execution sale was not in- 
volved, and hence not passed upon. An early New Hampshire case,”* indicates 
that such a sale gives the vendee only a right to an account, and not to ex- 
clusive possession. This is undoubtedly the law in Kansas today. 

It is clear that where a levy for an individual debt is allowed, the other 
partners and the firm creditors are protected. The purchaser under the execu- 
tion sale stands in the debtor’s shoes, and the property is still liable for firm 
debts. The partners and the firm creditors may follow the property and sub- 
ject it to the firm debts, and may bring replevin upon a showing that the 
debtor’s interest was merely nominal. Equity will sometimes interfere to en- 
join a levy or attachment when the firm is at the time insolvent. It is intimated 
in some of the cases that where the firm is bankrupt or insolvent, and partner- 
ship rights have been transferred to assignees for creditors, that a court of law 
from which the execution emanated may grant relief by controlling its pro- 
cess; but this is denied by other authorities, and an equitable action alone is 
held competent to furnish relief.”® The individual property of one partner can 
never be subjected to a claim against one of the other partners.” 

There is something to be said, at any rate, for the wisdom of the minority 
as well as for the majority view upon this problem, and perhaps justice as well 
as reason support the holdings that an individual creditor has an immediate 
right against all the property of his debtor, including his interest in partner- 
ship assets. It may well be argued that the expedition of satisfaction of credi- 
tor’s claims is a sound manifestation of public policy. Such an attitude is not 
an unwarranted protection of the creditor class, but rather a mutual benefit to 
debtor and creditor, in view of the patent fact that the ease or difficulty of 
credit collections has much to do with the ease or difficulty of obtaining credit. 

Section 26 of the Uniform Partnership Act defines a partner’s interest in 
the partnership as his share of profits and surplus, held as personalty. Section 
25 (2c) provides that a partner’s right in specific partnership property is not 
subject to attachment or execution for an individual debt. Section 28 provides 
that an individual creditor may upon application to a proper court, obtain a 
charging order upon the interest of the debtor, and the court may then or 
later appoint a receiver of his share of the profits. The interest charged may 
be redeemed at any time before foreclosure, and in case of a sale ordered by 
the court, it may be purchased without causing a dissolution of the partnership 
by any of the partners, individually, or by the firm. The provision is taken 
from the English Partnership Act, and has operated very satisfactorily in 
England. 

28. Morrison v. Blodgett et al, 8 NH 238. 
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Judicial Determination of Heirship 
By Samuet E. BartLetr 


In Kansas a probate court does not have jurisdiction to determine heirship 

as to realty. (McVeigh v. First Trust Co., 140 Kan. 79; First Colored Baptist 
Church v. Caldwell, 138 Kan. 581, 139 Kan. 45.) Under the laws of this state, 
where real property passes by the laws of intestate succession or under a will 
to a person or persons not named in such will, there is no adequate provision 
or procedure for a judicial determination of the persons entitled to the prop- 
erty. It follows that titles to real property in such cases are based alone upon 
the fact of heirship, generally supported by affidavits or other indicia of 
ownership, and strengthened in time by statutes of limitation. But such titles 
are always open to collateral attack and are not as a rule altogether satis- 
factory. 
Illinois, Michigan, Oregon, and a number of other states have provided 
in such cases that the probate court shall determine the persons entitled to the 
property of a decedent, and these states have a complete procedure for deter- 
mining heirship. All the authorities agree that the fundamental requisites for 
such judicial determination are: first, adequate notice; second, a hearing; third, 
the application of equal laws; fourth, jurisdiction. The requirement of notice 
will be briefly considered. An essential provision for such judicial determina- 
tion is a method of notification which is reasonably calculated to give all in- 
terested persons knowledge of the proceedings to determine heirship and an 
opportunity to be heard. (Restatement of Conflict of Laws, sections 72, 75, 
100, 589; Roller v. Holly, 176 U.S. 398; Goodrich v. Ferris, 214 U.S. 71; Scott 
v. McNeal, 154 U.S. 34; Jacobs v. Roberts, 233 U.S. 261.) 

In Shepherd v. Ware, 46 Minn. 174, 24 Am. St. Rep. 212, it was held: 
“The legislature may by statute authorize proceedings by action against un- 
known claimants, and bind them by constructive or substituted service or no- 
tice, in actions to determine adverse claims to real property. Such action is in 
the nature of a proceeding in rem; its object is an adjudication of the state of 
title, and the judgment can go no further. The legislature may by statute pro- 
vide for constructive or substituted service of process, in actions to determine 
adverse claims to land, as against unknown claimants, or in cases of necessity 
or where personal service is impracticable, in actions where the controversy 
relates to property within the jurisdiction of the court, and with a reasonable 
exercise of legislative discretion in such matters the courts will not interfere. 
Such statutes must be strictly construed and followed to preserve the distinc- 
tion between known and unknown claimants.” 

The case of Lawrence v. Hardy, 151 N.C. 123, 134 Am. St. Rep. 976, 
deals with the subject under consideration. The court said: “Our statute on 
the subject clearly contemplates and provides that in proceedings for partition 
by sale, or otherwise, publication may be made ‘for persons interested in the 
premises whose names are unknown to and cannot, after due diligence, be 
ascertained by the petitioner.’ And while the hardship of some particular case 
has not infrequently provoked judges of ability and repute to strong expres- 
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sions of condemnation, the decisions as to such legislation, and in proceedings 
of this character, i.e., in rem or quasi in rem, have generally upheld it, and al- 
ways when the necessity for it was made to appear, and the notice provided 
was such as to render it reasonably probable that the parties concerned would 
be apprised of the proceeding and afforded an opportunity to appear and 
protect their interest.” 

A proceeding to determine heirship, while partaking of the nature there. 
of, is not a civil action. (In re Sprigg’s Estate, 68 Mont. 92, 216 Pac. 1108; 
Carter v. Frahm, 31 S.D. 379, 141 N.W. 370.) It is a special proceeding em- 
braced within the scope of matters in probate. (Carter v. Frahm, 31 S.D. 370, 
141 N.W. 370.) Two separate and independent proceedings to determine the 
question of heirship are provided for in the Wyoming probate code: (1) Upon 
the petition of a person claiming to be an heir of the deceased or entitled to 
distribution in whole or in part of the estate. (2) Upon the petition of the 
executor or administrator at the time and in connection with the final settle- 
ment of the estate. (In re Black’s Estate, 30 Wyo. 55, 216 Pac. 1059.) Under 
the California statute, to determine heirship, the one who proceeds first and 
files a complaint is, for convenience, treated as plaintiff, and the others as 
defendants. The plaintiff is to file a complaint setting forth the facts consti- 
tuting his claim to heirship with such reasonable particularity as the court 
may require; and the defendants shall set forth in their respective answers the 
facts constituting their claims to heirship with such particularity as the court 
may require. The pleading of each party is to contain exactly the same mat- 
ter, and the alleged right of each party, whether plaintiff or defendant, is as 
much before the court for final adjudication as is the alleged right of any 
other party; and it is the duty of the court to determine the alleged claims of 
each party to the proceeding. (Blythe v. Ayres, 102 Cal. 254, 36 Pac. 522; 
Estate of Kasson, 127 Cal. 496, 59 Pac. 950.) 


A decree of distribution does not create title; it merely declares who has 
acquired the title of the deceased. (Kempf v. Michebach, 115 Wash. 193, 196 
Pac. 661.) The function of the decree is to declare the title which accrues 
under the law of descents or under the provisions of a will. (Parr v. Davison, 
(Wash.) 262 Pac. 959.) It releases the title of heirs from conditions of ad- 
ministration, and furnishes the heirs with legal evidence to establish title. 
(Carver v. Frahm, 31 S.D. 379, 141 N.W. 370.) A decree of final distribution 
issuing out of a county court cannot originate title, but only releases it, in the 
hands of the heirs, from the condition of administration to which it was sub- 
ject, and it furnishes the heirs with legal evidence of such release. (Jaquish v. 
Deming, (S.D.) 167 Pac. 157.) While the decree of distribution does not 
create the title in the distributees, it is a solemn adjudication of who acquired 
the title of the deceased, and, if rendered upon due process of law, is final and 
conclusive upon that question. (In re Ostlund’s Estate, 57 Wash. 359, 135 
Am. St. Rep. go.) 

In a testate estate it is the will that gives title. When probated, it is an 
instrument of title, relating back and taking effect at the time of the death 
of the testator. And if a decree can have any purpose or effect with respect to 
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transfer of title, it, too, must be regarded as retroactive and relating ‘back to 
the time of the testator’s death. (In re Allen’s Estate, (Mich.) 216 N.W. 446.) 
Such a decree constitutes a valid final judgment which stands of equal rank 
with any judgment entered by another court. (Knight v. Harrison, 43 N.D. 
76, 174 N.W. 632.) It is the final determination of the rights of the parties to 
the proceeding and upon its entry their rights are thereafter to be exercised 
by the terms of the decree. It constitutes not only the law of the personalty, 
but also of the realty. A decree of distribution has, in most respects, all the ef- 
ficacy of a judgment at law or decree in equity. (Sjoli v. Hogenson, 19 N.D. 
82, 122 N.W. 1008.) If the probate court has jurisdiction to make such a de- 
cree, a collateral attack upon it cannot be made. (Wilson v. Randolph, (Nev.) 
261 Pac. 654.) 

However, jurisdiction to determine heirship does not include jurisdiction 
to determine a controversy over a contract between the decedent and a claim- 
ant under the contract. (Wright v. Wright, (Mich.) 23 L.R.A. 196.) The 
decree of a probate court in a proceeding to determine heirship in no wise de- 
termines the rights or duties of the deceased or the parties to the proceeding 
growing out of a contract under which legal title to the property was ac- 
quired. (Odenbreit v. Utheim, (Minn.) L.R.A. 1916 D, 421.) 

Provision for a judicial determination of heirship by the probate court, 
as a part of the administration and settlement of a decedent’s estate, would 
add greatly to the stability of land titles in this state. 
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Can Justice in Civil Cases Be Expedited? 
By Ranpat C. Harvey, before the Topeka Bar 


Courts and lawyers are frequently criticized on the ground that they take 
too much time; that there is too much delay in legal proceedings. A layman 
reasons that an ordinary law suit should not take any longer than any other 
important business transaction—a few weeks, or a month at the most. If he 
finds that his case may not be disposed of for a year or more, he is inclined 
to blame the lawyers and the courts. 

Lawyers know that much of this criticism is not justified. Courts can- 
not operate for the convenience of a single litigant—a lawyer cannot spend 
all his time on the business of one client. Correct decisions are more important 
than speedy trials. But, on the other hand, we know that some of the delay 
is unnecessary and might be avoided. 

When a lawyer files a case, his client is likely to ask: “When will my 
case be tried?” The only correct answer the lawyer can make, is: “I don’t 
know.” If the client presses him further, the lawyer can tell him that the de- 
fendant has thirty days to answer and the case can be tried any time after 
that, but that this time might be greatly extended by motions and demurrers; 
and that the actual time of trial may be postponed for many months. 

The average client cannot understand why it should take so long to get 
his case to trial. If he is the plaintiff, he is likely to become impatient about 
it. Defendants do not worry so much about delay, as they are usually satis- 
fied to leave things in status quo. But most laymen feel that there is no good 
reason for taking so much time in disposing of the ordinary civil case. 

We have no unusually bad conditions in Kansas. On the contrary, most 
of our District Courts are caught up with their dockets and they are anxious 
to try cases as soon as they are at issue. If it does take too long to get cases 
to trial, the blame should not be placed upon our courts. 

No reliable information is available to show the average time in which 
contested civil cases are tried in Kansas. The statistics gathered by the Ju- 
dicial Council from 1927 to 1933 are very complete as far as they go, but the 
contested cases are not separated from the default judgments; and the average 
time is not computed. 

A personal check of the appearance dockets in Shawnee County shows 
that out of one hundred contested civil cases filed in 1932, forty-two were 
tried in six months or less, seventy-seven were tried in a year or less, seven- 
teen after one year, and six were still pending in February, 1935, two and 
one-half to three years later. The average time of the verdict or judgment 
was between eight and nine months after the filing of the petition. This 
also shows that motions for new trial were disposed of in an average of 
slightly less than three months; making a total of about eleven months 
average time from the filing of the case to final judgment in the District 
Court. This includes both court and jury cases, excluding divorces, fore- 
closures, and all default judgments. 

I believe these figures coincide with the experience of lawyers in this 
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county—that the ordinary contested civil case is tried and disposed of in a 
little less—but not much less—than a year after it is filed. In our experience, 
we can think of many cases which were tried in five or six months, but we 
can think of many other cases which were pending over a year. 

Is this an unreasonable length of time, and if so, what causes it? We 
know that some improvement has been made. We have read of the English 
practice in Dickens’ time, when a suit in chancery was reputed to last a 
lifetime. The older members of our Bar tell us that in Shawnee County the 
District Court was three or four years behind the docket some thirty or forty 
years ago. We read of similar conditions in the large cities today. But in 
Kansas, as a rule, and in Shawnee County particularly, the dockets are now 
up to date, and the courts are ready to hear cases as soon as the lawyers are 
ready to try them, and often much sooner. 

The time which elapses during the pendency of a civil case can be di- 
vided into three parts: (1) the time required to make up the issues; (2) the 
time which elapses after the issues are made up and before the case is tried; 
and (3) the time required for proceedings after trial. 

After a case is filed, the summons is usually received by the defendant 
and delivered to his attorney within four or five days, but this does not mean 
that an answer will be filed immediately. Even in cases where a general denial 
is filed, the average lawyer will wait for the answer day and will often file 
a motion instead. 

Motions and demurrers have received a great deal of attention as a cause 
of delay in civil cases. In its annual report for 1928, the Judicial Council stated 
(page 13): 

“The most frequent and persistent criticisms which have come to us. 
concerning the transaction of civil business in district courts relate to 
the time of presenting and disposing of motions and demurrers to plead- 
ings and of motions after trial. The complaint is of delay in presenting 


and disposing of such matters.” 
Since 1928, the Supreme Court has attempted to expedite the disposition 


of motions and demurrers by a series of rules for the District Courts. These 
tules deal principally with the establishment of frequent motion days in every 
district, and requirements that motions shall be presented on the first mo- 
tion day and decided not later than the following motion day. The reports 
of the Judicial Council indicate that these rules have somewhat decreased 
the time required to dispose of motions and demurrers. 

Yet the fact remains that motions attacking the pleadings still take up 
a great deal of time. The motion to make more definite and certain is filed 
so frequently in contested cases, that it is almost a routine. Three stages of 
delay are caused by such a motion: first, the time which elapses before the 
motion is presented and decided; second, the time required for plaintiff to 
amend; and third, the additional time for answer after the amendment is 


made. 
There are few petitions which cannot be attacked by a motion to make 
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more definite and certain. Almost every petition is vulnerable in some detail, 
The most misunderstood words in the Code of Civil Procedure are: 


“The petition must contain . . . a statement of the facts constituting 
the cause of action, in ordinary and concise language, and without repe- 
tition.” (R.S. 60-704.) 

If one tries to follow this section, he is sure to be met with a motion to 
make more definite and certain, and usually the motion will be “sustained in 
part, overruled in part,” necessitating an amendment. 

I know of one instance where a lawyer (filing a personal injury suit, 
which he wanted to get to trial quickly) attempted to avoid a motion to 
make more definite and certain by amplifying every allegation to include 
every possible detail which counsel for defendant could ask for. It made his 
petition about ten pages long, but it accomplished its purpose. The attorney 
for defendant did not file a motion to make more definite and certain. He 
filed a motion to strike. 

Of course there are some instances where the motion to make more 
definite and certain serves a useful purpose. In a few cases, the defendant 
would be hampered in his defense without the additional information required. 
In a few other cases, a motion to make more definite and certain brings 
plaintiff's case out into the open, where it can be disposed of upon demurrer. 
But in two-thirds of the cases, and probably more, it informs the defendant 
of something he knew all.the time, and which doesn’t make any difference 
anyway, and serves no purpose except to delay the trial. 

To a lesser extent, other motions attacking the pleadings, such as motions 
to strike, or to separately state and number, serve the same purpose. Any such 
motion is usually good for a month’s delay in making up the issues, some- 
times two or three. 

There is rarely any need for oral argument on a motion directed at the 
pleadings. If the point is well taken, the court should be able to see it at a 
glance. In the unusual cases where the point is well taken but obscure, a 
brief written argument could accompany the motion at the time it is filed. 
If our practice were changed so that all motions to make more definite and 
certain would be submitted by the clerk to the judge as soon as they were 
filed, and decided without oral argument, we would get away from nine- 
tenths of the delay caused by these motions, and half of them would prob- 
ably never be filed. Also, the defendant should be ready to file answer as 
soon as the motion is overruled or the petition is amended—within five 
days at the most. When we consider that most answers are general denials, this 
would not be a burden upon the attorney for defendant, since he has already 
had several weeks to study the petition. The same promptness could be re- 
quired of the plaintiff's attorney if the motion is sustained. In that way a 
motion to make more definite and certain could not delay the answer for a 
longer period than two weeks aggregate time. 

The same is true of other motions attacking the pleadings. Of course 
any change of this kind should leave the court with discretion to extend the 
time or to hear oral argument in special cases. 
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Demurrers are not such great trouble-makers as motions. A general 
demurrer is a serious thing, and is entitled to full consideration. It may dis- 
pose entirely of plaintiff's case; or it may present the only defense. No one 
can severely criticize our procedure by which a demurrer can be fully pre- 
sented and studied carefully by the court. A demurrer causes delay, but this 
delay is justified when it is presented in good faith. On the other hand, not 
may petitions are demurrable. Few lawyers wish to argue frivolous ques- 
tions, and few demurrers are argued when the defendant’s attorney does not 
believe in his point. 

A small minority of lawyers use a demurrer as a convenient way of se- 
curing an extension of time to plead. A demurrer filed on the answer day, 
continued over a few motion days, and then withdrawn or overruled without 
argument, will usually secure a delay of a month or two. 

If the defendant filing a demurrer were required to attach to it a brief 
in support of his position, the court could easily tell whether oral argument 
was desirable. It could be submitted by the clerk as soon as it was filed, and 
the court could either overrule it, or request a brief from plaintiff, or set it 
for oral argument. In that way, frivolous demurrers would be avoided, while 
those raising meritorious questions could be fully presented. 

But motions and demurrers are not the only things which delay trials. 
After the issues are framed, a case may not come to trial for months. There 
are many causes for this delay. 

In the first place, the courts and judges cannot be criticized for delay, 
particularly in Shawnee County. Here we see the judges constantly urging 
the lawyers to try their cases. The court will set forty or fifty cases for trial 
in a week, hoping to get two or three trials to keep the jury busy, and often 
failing to do that. 

But although we cannot blame the judges, we do know that some time 
is wasted in our present system of setting cases. When a dozen cases are set 
for trial on the same day, a lawyer cannot know that his case will be reached 
then or several days later. If he has any other assignments for the same week, 
it requires a great deal of time to keep track of their probable setting, and 
a great deal of maneuvering to avoid a conflict in trial dates. The oppos- 
ing lawyer has the same problems. The result often is that both sides can- 
not be ready at the same time and the case will be continued for the term, 
or taken out of the assignment, which often amounts to the same thing. 

A lawyer who tries to dispose of his case promptly is often obliged to 
consent to continuances in courtesy to his opponent. It is a case of the whole 
Bar being slowed down by its slower members. 

Lawyers are often criticized for displaying too much of this “profes- 
sional courtesy” by which they readily accommodate each other in continu- 
ing cases. Perhaps some of it is only self-protection, as no lawyer knows when 
he may be compelled to ask a similar favor. Yet it is such a great advantage 
to the lawyers in Shawnee County to trust and respect each other, and to 
accommodate each other where we can, that I would not suggest we change. 
I would not suggest that we refuse to consent to continuances when requested 
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by opposing counsel, except where the interest of our clients would be jeop- 
ardized. But it would be desirable if we asked such favors as infrequently as 
possible, to the end that business be dispatched more readily. 


The result of our present system is that there are long intervals during 
which a case is forgotten by the lawyers on both sides. After he files the pe- 
tition, the attorney for the plaintiff knows that there is nothing much for him 
to do until a pleading is filed by defendant, and the case is usually pigeon. 
holed in his office for a month or more. After the issues are made up, it may 
be several weeks or months before the case is first set for trial. During this 
time the tendency is for the lawyers to let the case rest, and work on their 
other business. When the case is set, the lawyers may spend a few weeks 
or days or hours in frantic preparation. If the case is then continued, it is 
forgotten again until the next assignment, when the same work is usually 
repeated. 

Any means for expediting our civil procedure must have the purpose 
of avoiding these long intervals during which no progress is made on either 
side. The actual time required to prepare the pleadings, brief the law, inter- 
view the witnesses, dispose of motions, and prepare for trial, is comparatively 
short measured against the time spent in waiting—waiting for the answer 
to be filed, waiting for motions to be argued, waiting for the case to be set 
for trial, and waiting for it to be re-set, until it is finally tried. 

Not all of these waiting intervals could be avoided, but some of them 
could. The time for answer is fixed by a statute enacted in the horse and 
buggy days when it took time for the sheriff to serve a summons in the 
remote parts of his county and for the client to get in to the county seat to 
see his lawyer. This time could now be cut in half without jeopardizing the 
rights of the defendant and without serious inconvenience to his lawyer. 

It-is sometimes suggested that courts should be permitted to grant con- 
tinuances only upon statutory grounds; and should refuse such requests when 
made only to accommodate the convenience of lawyers and clients. But 
there are many instances where there are no legal grounds for continuance, 
but it would work a hardship on the parties to be forced to trial. On the whole, 
it seems better to leave this to the discretion of the trial judge. 

One possible way to eliminate the long waiting periods during which a 
case is forgotten, would be by a system of continuous settings and short con- 
tinuances. 

In Shawnee County, for example, cases might be set for trial as soon 
as they are filed for a day certain about thirty days later. If the case were 
at issue then, it could be tried, if the parties were ready. We might still 
follow our present practice of mioderate liberality in the matter of contin- 
uances but make these continuancies for a short period of perhaps two weeks 
at a time, always having the case set for a day certain. After three or four con- 
tinuances, the court could take a hand and compel a trial if there was no 
good reason for the delay. 

This might cause court and jury cases to be mixed up together on the same 
assignment, and this might create some confusion. However, this might be 
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handled by a frequent interchange of cases among the three divisions, or by 
assigning cases to divisions only on the day of trial. One of the judges might 
call the entire docket for each day, and divide the work as it came up. If this 
system were followed, I do not think many instances would occur where all 
three judges were busy and a case would fail to be tried on the day it was 
set if the parties were ready. 

This would also cause the constant attendance of jurors. This might 
make additional expense, but some of it could be avoided by drawing only 
one panel of jurors instead of a separate panel for each division. This panel 
could be frequently changed if necessary to relieve the jurors from continuous 
service. We might reduce the number of jurors in civil cases to six except 
where a jury of twelve is demanded by either side. The parties would prob- 
ably be satisfied with a jury of six in at least.half the civil cases, and this would 
further reduce the expense of jurors. 

This might not work out so well in small counties where the judge is 
not always present. But at least cases could be set on a day certain in the 
first week of the next term, and continuances in court cases could be from one 
motion day to the next, or for shorter intervals when convenient for the 


judge to return to the county. 

If a case were always definitely set for a specified date, the lawyers would 
have a better chance to arrange their other engagements and more incentive 
to prepare for trial. It would avoid the lapses of time before a case is first set 
for trial or after it has been continued and before it is again set. The continu- 
ances would be so short that they would not cause serious delay and would 
not take the attention of the lawyers away from the case. In the exceptional 
cases where it is the deliberate intention of one party to cause delay, it would 
be impossible for the trial to be delayed very long. It would not cause the 
courts or the lawyers to try any more cases than at present, and might possibly 
result in more settlements. 

On the other hand, it would probably cause much confusion before it 
was well established, and it would cause the lawyers to work more intensely 
upon a case while it is pending. Yet in the long run, it would be advantageous 
to an active lawyer to dispose of his cases more rapidly. An ordinary case re- 
quires a certain amount of preparation on the part of the lawyer before trial— 
an aggregate of perhaps a few days or perhaps a few weeks. At present this 
preparation is scattered over a period of months, with much duplication of 
work to re-familiarize himself with the details of the case. If the same prepara- 
tion could be concentrated within a period of a few weeks, it might take less 
work, and certainly would take no more. 

I realize that this is somewhat similar to the procedure in our justice 
courts and city courts. On the whole, it works fairly well there. Long delays 
are not characteristic of our city court practice except on appeal. Of course 
this does not prove that it would necessarily work out in district courts which 
handle a greater variety of cases, involving larger amounts and more difficult 
questions of law and fact. Yet we have all seen mandamus cases where the 
court would fix the return date in about ten days and try the case in thirty 
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days or less after the petition is filed, in which both sides manage to be ready 
on both the law and the facts, without any great difficulty. We have also seen 
a procedure established by the Commissioner of Workmen’s Compensation 
in which the cases are ordinarily heard about thirty days after they are filed, 
It is true that workmen’s compensation is a special type of litigation, yet it 
often involves substantial sums of money, disputed questions of fact to be re. 
solved on expert testimony, and many questions of law, and the record there 
made is the last opportunity for either side to produce evidence, although the 
case may be appealed. 

In Kansas the time spent in the actual trial of cases is not excessive. Our 
lawyers do not waste much time in examining jurors, particularly in civil 
cases, and our trials proceed as expeditiously as could be desired. Any attempt 
to further expedite the trial itself, would, in my judgment, do more harm 
than good. 

Motions for new trial and similar motions after judgment often take 
several months to be disposed of. Perhaps these delays after judgment are not 
so important as the pendency of motions before trial. We certainly could not 
shorten the time in which a motion for new trial should be filed, but we might 
provide that such motion be automatically overruled unless the moving party 
files a brief on his law questions and affidavits of any new evidence, within 
ten days, for example. Then the court could either overrule the motion, or 
request briefs from the other side, or set the motion for oral argument. 

It has often been suggested that the time of appeal be shortened. A bill 
is now pending in the legislature to reduce the time of appeal from six 
months to two months. Since this time is provided only to give the defeated 
party an opportunity to make up his mind whether he wants to appeal the 
case, it would seem that one month would be ample. In order to protect the 
rights of the parties in exceptional cases, it might be well to fix the time of 
appeal at one month and give the trial court the right to extend the time to 
not exceeding three months by an order stating the cause for such extension. 
Then a judgment would become final one month after the motion for new 
trial is disposed of, unless an extension order is entered. 

Where an appeal is actually taken, there is considerable detail work to be 
done before it can be heard. In most cases, the evidence must be transcribed 
by the reporter, an abstract and brief prepared by the appellant, and then a 
brief by the appellee. Although these involve the work of different persons, 
they cannot be done at the same time, but must be done consecutively. The 
time required depends upon the length of the record and the importance of 
the case and the questions involved. 

For some years the Supreme Court has been setting cases approximately 
six months after the notice of appeal is filed, and it is difficult to see how this 
time could be shortened very much more in the ordinary case. It is often hard 
for lawyers to find the uninterrupted time necessary to prepare good abstracts 
and briefs, and if the time now allowed were to be shortened very much, it 
might result in more careless briefing and increase the work of the court. 
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While some continuances are granted in the Supreme Court, cases are more 


often heard on the day they are set. 

One very satisfactory thing about our practice in the Supreme Court is 
that the cases are heard upon the day they are set, and are not carried over 
from day to day. This results in much saving of time and expense to lawyers 


and litigants. 

In this discussion, I have not made any suggestions in regard to the time 
taken by the courts in deciding motions and court cases taken under advise- 
ment. I have not mentioned this because I do not think it is a serious cause 
of delay. The purpose of litigation is to have matters carefully determined by 
the court, and I would not want to place any time limits upon the court. 
However, I think that if our practice were to be accelerated by the submis- 
sion of motions promptly and without oral argument in most cases, a great 
many courts would make an effort to decide these motions as soon as they 
were submitted, and the judges would unconsciously time themselves to keep 
up with the speed required of the lawyers. Whether or not this is correct, no 
client can seriously complain because the court is taking plenty of time to 
consider his case. He can only complain when the case is lingering on the 
docket and nothing is being done. 

I have confined these remarks to the practice in our district courts, be- 
cause I think there is not much avoidable delay in our city and justice courts. 
Probate courts deal with entirely different matters, under a procedure which 
is necessarily different and in which some time must necessarily elapse. Much 
has been accomplished in probate procedure by the statute reducing the time 
for closing estates to one year, which is almost the minimum in which credi- 
tors could be expected to perfect their claims. The establishment of city and 
county courts to replace justices of the peace has been of great benefit, but in 
matters other than the time required. Increasing their jurisdiction to $1,000.00 
in civil cases may expedite default cases, but our experience in this county is 
that contested cases are often appealed to the district court, even where less 
than $300.00 is involved, and require two trials instead of one. 

It has been suggested that our appellate courts be given broad rule-making 
power to replace the Code of Civil Procedure. There is something to be said 
in favor of this view, but there are many objections to it. It is important that 
our procedure be changed as little as possible, and only if necessary to accom- 
plish some purpose. It is important that the lawyers be thoroughly familiar 
with procedure at all times, and new rules are often uncertain in their ap- 
plication until they have been adjudicated and clarified. Even the few simple 
tules established by the Supreme Court have resulted in considerable litigation 
over their meaning and effect. Our present Code of Civil Procedure is fairly 
well understood by the lawyers of the state, and operates generally in a satis- 
factory manner. We can retain this code and still make what changes are 
necessary to expedite the trial of cases by a few statutory amendments, and a 
few changes in the present rules, without an entire new set of rules to replace 


the Code. 
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Following Misappropriated Property into Its Product, 
the Augmentation of Assets Doctrine in Kansas 
By Epwarp D. Ossorn, Washburn Law School 


Analysis of the decisions discloses several doctrines. 


1. The right to follow misappropriated property into its product orig. 
inally developed as an equitable property right attaching to a particular thing 
and in most jurisdictions it still retains that character. Deprived of his rightful 
property, the claimant acquires a right in or upon that which takes its place, 
When the specific product or substitute cannot be identified, the right neces. 
sarily fails and there remains only a personal liability to compensate for the 
loss. The remedy ceases to be adequate when the obligor is insolvent. In 
such cases, some jurisdictions have sought ground for giving preference to the 
liability and assuring full compensation to the obligee. The nature of the 
wrong itself not being deemed sufficient, various theories have been advanced. 


2. A particular phase of the preceding principle gave occasion for the de- 
velopment in some jurisdictions of a new doctrine. Misunderstanding of its 
meaning and scope led to what was erroneously assumed to be a legitimate 
extension of an established rule. The partial trust or lien attaching to a specific 
fund or thing, into the creation or purchase of which the misapplied funds 
entered only as a part, was incorrectly applied to the total aggregate assets 
of the wrong doer in which the original funds were mixed and wholly con- 
fused. The general trust or lien thus imposed upon the entirety of assets is 
regarded as continuing through all subsequent changes in amount or in 
identity of the parts. This theory seems to have but slight support at present. 

3. Without attempt definitely to trace a continuous property right or lien 
from the original trust or misappropriation, a third doctrine assures the 
claimant payment in full out of the general assets of the insolvent estate, 
upon the ground that the assets have been augmented by the claimant’s funds. 
There must be an ultimate effective augmentation of the estate that is in pro- 
cess of administration; prior and temporary increase by the original mis- 
appropriation will not suffice. The doctrine is an innovation and the current 
of authority runs against it. 

Were an accurate history of all the transactions of the trustee or wrong 
doer available, the misapplied funds could be traced through their product 
in whatever form until finally lost or dissipated, on the one hand, or until 
in some form they come into the hands of the administrator or receiver, on 
the other. In the latter event, the requirements of both the first and the third 
doctrines are met and the claimant is entitled, under either theory, to payment 
in full to the extent of the surviving product. In the former event, there is 
neither a specific thing, product of the original fund, nor an ultimate aug- 
mentation of the estate by reason thereof. If the ultimate effective augmen- 
tation and its extent must be established by the claimant without the aid of 
any presumption, his right to a preference is no greater under the augmentation 
doctrine than it is under the orthodox specific trust doctrine. 
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4. Affirmative proof that the misappropriated fund or its product has 
heen lost or dissipated (e.g. used to pay debts) plainly negatives augmentation. 
In the absence of such proof, may there be a presumption that it was not lost 
or dissipated? Presumption of sustained augmentation from the sole fact of 
the original misappropriation has been repeatedly condemned by our Supreme 
Court. Presumptions of more limited scope may be possible; the problem here 
is to what extent, if at all, such presumptions may be admitted. 















ig Arnold Investment Co. v Bank, supra, firmly established the augmentation 
ng of ultimate assets doctrine in Kansas. It also held that a claim is not entitled 
ful to preference merely because it arises from a fraud, that the increase of assets 
cc. Bf immediately produced by the original misappropriations will not suffice, and 
“a that funds used to pay debts do not ultimately increase the assets. The court 
he ff jimits the doctrine to cases where the misappropriated fund “reaches the hands 
In of the custodian who administers the estate, in its original form or in any 
he other.” Identification of specific proceeds is declared unnecessary, but it is 
he Bot suggested how an ultimate augmentation can otherwise be established. 






Another formula appears in Chetopa State Bank v. Farmers & Merchants 
State Bank, 114 Kan. 463, and has been repeated in many later cases. 


“Before a claim can be allowed as a preferred claim against a re- 
ceiver of an insolvent bank it is necessary to establish, first, that the claim 
in question is a trust fund, and, second, that the fund in question, in some 
form, became a part of the assets of the bank which came into the hands 
of the receiver.” 


Many of the cases are concerned largely or wholly with the first branch, 
ig. the existence or creation of the original trust, frequently a constructive 
trust ex maleficio, from which the tracing process starts. Clark v. Toronto 
Bank, 72 Kan. 1; Nelson v. Paxton, 113 Kan. 394; Chetopa State Bank v. 
Farmers and Merchants State Bank (supra); First National Bank v. Farmers 
State Bank, 119 Kan. 198; El Dorado National Bank v. Butler County State 
Bank, 120 Kan. 109; Guymon-Petro Merc. Co. v. Farmers State Bank, 120 
Kan. 233; Kirby v. Wait, 120 Kan. 400; First Natl. Bank. v. Farmers State 
Bank, 120 Kan. 706; Matzen v. Johnson, 127 Kan. 139; Duncan v. Farmers 
State Bank, 128 Kan. 591; Eklund v. Fidelity State Bank, 134 Kan. 342. 

The cases which involve the question of following the original trust into 
its product or of preferential payment out of the insolvent estate, adhere to 
the doctrine of the Arnold Investment Company case (supra), with a few 
errant exceptions. The following cases refused preference because no ultimate 
augmentation of the insolvent estate was shown: Honer v. Hanover State 
Bank, 114 Kan. 123 (reduction of indebtedness not sufficient) ; City of Spring 
Hill v. Paxton, 115 Kan. 412 (money dissipated); Steele v. Citizens State 
Bank, 116 Kan. 510; Kirby v. Wait, 120 Kan. 400 (no presumption of aug- 
mentation); Miller v. Viola State Bank, 121 Kan. 193; Massey-Harris Har- 
vester Co. v. First State Bank, 122 Kan. 483 (bank became debtor on issue of 
draft); Eklund v. Fidelity State Bank, 134 Kan. 342 (no original augmenta- 
tion); Cheney c. Johnson, 135 Kan. 521 (numerous claims arising out of 
fraudulent appropriation of property or money); Martin Commission Co. 
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v. Peoples State Bank, 139 Kan. 291 (also no funds received in trust). In 
Matzen v. Johnson, 127 Kan. 139, a preference was allowed without discussion 
of the question of tracing or augmentation. 

The following cases deserve special mention: 

City of Larned v. Jordan, 55 Kan. 124, is one of the early cases following 
the doctrine of Myers v. Board of Education (supra), the doctrine of a general 
trust immediately impressed upon the entire assets. In Clingman v. Hill, 
104 Kan. 145, the trust was followed definitely into its specific product. In 
Goodyear Tire Co. v. Hanover State Bank, 109 Kan. 772, and Kesl v. Same, 
109 Kan. 776, there was a dissent regarding the existence of the original trust, 
but none as to the application of the augmented assets doctrine as declared 
in the Arnold Investment Company case (supra), though whether that doc- 
trine was accurately applied seems doubtful. A preference was allowed in 
Secrest v. Ladd, 112 Kan. 23, although plaintiff's money was mingled with 
the general assets and used to pay checks and in the conduct of the business 
of the bank generally. The decision cannot be reconciled with the doctrine 
of the Arnold Investment Company case. That doctrine was affirmed in 
Nelson v. Paxton, 113 Kan. 394, though there seems to be an inclination to 
presume that money once received reached in some form the hands of the 
receiver. Preference was denied in Baily v. Paxton, 115 Kan. 410, the court 
saying that the plaintiff had the burden of tracing the payments into the hands 
of the receiver. 


The court refused a preference against a collecting bank, in Colorado 
& Southern Ry. Co. v. Docking, 124 Kan. 48, on the ground that upon issuing 
a remittance draft for the proceeds the bank became merely a debtor. 

Though asserting the augmentation of assets doctrine, Vincent Grain 
Co. v. Docking, 124 Kan. 391, was a clear case of following trust money into 
a specific bank account, notwithstanding intervening deposits and with- 
drawals, under the rule of the Hallett case (L.R. 13 Ch. Div. 696). In Peoples 
State Bank v. Burlington State Bank, 128 Kan. 274, collection proceeds were 
traced into a bank account and thence into specific collateral released when 
the depositary bank appropriated the credit balance of the account under 
its lien. Preference was allowed under the augmentation of assets doctrine, 
but the same process of tracing would have been used and the same result 
reached under the doctrine of specific identification of the product. In Grif- 
fith v. Burlington State Bank, 128 Kan. 279, collection proceeds received the 
very day of the failure were assumed to have passed into the hands of the 
receiver and a preference was allowed under the augmentation doctrine. 
Issuing a remittance draft therefore was not regarded as terminating the 
original trust relation. 

In Schoen v. Johnson, 134 Kan. 612, the ground of the refusal to allow a 
preference was that the plaintiff, a general depositor, had not established 
and the bank had not received any separate specific sum of money to be held 
in trust, and hence there was no trust property to follow. In Skinner v. 
Johnson, 134 Kan. 609, the subject-matter of the trust consisted of a credit 
from another bank, which credit had been exhausted before the failure. The 
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daim of preference was not allowed. The disposition of plaintiff's bonds 
made by the bailee bank, in Sefton v. Farmers State Bank, 138 Kan. 776, does 
not appear; but the receiver was paid $6,000 by surety on the bond of the 
bank’s officers on account of the wrongful conversion. It was held that plain- 
tiff had a preferred claim to the extent of that payment. Bond v. Commercial 
State Bank, 139 Kan. 353, may be open to some criticism. The original money 
received in trust for plaintiff was apparently not kept separate and there 
seems to be an absence of proof that it came in any form into the hands of 
the receiver. A further question whether the supposed trust relation was 
changed into a debt by receipt of a draft from defendant is also involved. 

The cases are not in complete accord; some variance is to be expected. 
Occasionally we encounter the peculiar error that a mere bookkeeping entry 
of an amount in a special account establishes or takes the place of the phys- 
ical separation necessary to a trust. In a few instances persistence of a fund or 
augmentation is presumed; where the period is very brief it may be per- 
missible. On the whole, however, we find adherence to and consistent 
application of the restricted augmentation doctrine defined in the Arnold 
Investment Company case. In practical effect it differs little, if at all, from 
the basically sounder theory of specific identification. 


(Continued ) 


THE AMERICAN BAR ASSOCIATION 
July 15 to 19 
FIFTY-SEVENTH ANNUAL MEETING 
Los Angeles, California 
Headquarters — Hotel Biltmore 


For reservation or information write Association 


Headquarters, 1140 N. Dearborn, Chicago, III. 





The JournaL 


The Influence of Roman Law Upon 
English and American Law 


By Wo. L. Buroicx, University of Kansas Law School 
(Continued) 


In 1016, the wars that for many years had been going on with the Danes 
resulted in the Danish conquest of the island, and Canute established there 
the Danish sovereignty which continued till 1042. During the reign of Can- 
ute, from 1016 to 1035, he established several monasteries and made a pil- 
grimage to Rome. Denmark and Norway were also under his sway, and 
whatever influence he exerted upon the laws of his day was doubtless de- 
rived largely from Roman sources. Canute married Emma, the widow of 
Ethelred II, the former King of the Anglo-Saxons. Upon the death of Can- 
ute in 1035, his sons Hardicanute and Harold, who were also sons of Em- 
ma, shared the Kingdom of England, but Harold’s death in 1040, left Hardi- 
canute the sole ruler. He, however, died in 1042, and Edward, the son of 
Emma by her former husband, Ethelred II, an Anglo-Saxon, became king. 
This Edward by reason of his piety is known in English history as Ed- 
ward the Confessor. Previous to the death of Canute, Edward had been liv- 
ing in exile in Normandy, and had been brought up in the court of his cous- 
sin, the Norman duke. It is obvious, therefore. that Edward was the product 
of Norman ideas and Norman influences. Upon the beginning of his reign, 
Norman French became the language of the English court, and Edward’s 
Norman friends were appointed to various important offices of both State 
and Church. William, the Norman Duke, was also a visitor at Edward’s 
court. The Normanizing of England may be truly said to have begun with 
Edward the Confessor’s reign. 

In 1066, Edward died without issue. He was succeeded by his wife’s 
brother, Harold. The claim of Harold was disputed by William, Duke of 
Normandy, and the Norman leader landed in Sussex with an army of 
sixty thousand men. In the battle of Hastings that followed, Oct. 14, 1066, 
Harold, the last of the Anglo-Saxon kings, after a long and stubborn com- 
bat was defeated and killed, William becoming the master of England. 

The reign of William was an epoch in English history. He developed 
a feudal system of land tenure founded on a personal allegiance to the king 
on the part of each tenant of the land. The term feud (or fee) meant a 
grant of land by a monarchial lord to his follower on certain conditions. In 
the feudal law of the Continent, the term “feud” seems to have been equiv- 
alent to the Roman “beneficium,” that is a beneficial grant of land to be held 
merely at the owner’s pleasure. During the closing years of the disintegra- 
tion of the Roman Empire feudalism appeared, and long before William of 
Normandy was born it was the prevailing land system of Italy, Germany, 
and France. That it had its origin in Roman sources there can be no doubt. 
Even Stubbs admits that feudalism was partly of Roman origin, as it was 


59. Johnson, The Normans in Europe, Ch. 10 and 12. 
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also partly of German, “a compound of archaic barbarian usage with Roman 
law.” In other words, the idea of the feud, the use of the land, came from 
Roman law; the idea of the personal allegiance to the lord of the land came 
from German sources. 

One of the most significant things in connection with the question of 
the influence of Roman law upon English law during this period, is the 
fact that William’s prime minister and chief adviser was Lanfranc, the dis- 
tinguished Italian scholar. He was the adviser of William in Normandy, and 
later became his chief minister in England. In 1070, William appointed 
him Archbishop of Canterbury. He was learned in the law as well as in 
theology, having studied Roman law in Pavia, his birthplace in Italy. He 
is said to have been a lawyer of world-wide fame. “He knew Lombard law 
and Roman law and Canon law; when he was Archbishop the decreta 
and canones were ever in his mouth.” The very fact that such a celebrated 
civil law scholar was the chief adviser of the king is in itself sufficient to 
cause one to believe that many principles of Roman law must have been 
injected into English law at this period. 

There was, however, another channel through which some Roman law 
flowed into English courts, and that was the Ecclesiastical court. In the Anglo- 
Saxon period secular and ecclesiastical matters were heard and adjudged 
in the same court, but in the time of William they became separated, and 
the ecclesiastical courts, being entirely in the hands of the church, admin- 
istered the Canon law of the continent. This body of law while different in 
many details from the Roman civil law, yet was permeated with many prin- 
ciples of that law, the procedure being almost entirely derived from Ro- 
man law. The Ecclesiastical courts, by virtue of their authority in matters 
pertaining to the health of souls, asserted their right of jurisdiction over 
many things, both civil and criminal, including questions of legitimacy, 
marriage, divorce, wills, debts due the church, offenses against church law 
(such as perjury, bigamy, defamation, adultery), and, in general, all matters 
in which an ecclesiastic was interested. As time went on, the business of 
the ecclesiastical courts increased, and for centuries they maintained their 
jurisdiction over matrimonial and testamentary causes. It was not until the 
middle of the nineteenth century that the English Ecclesiastical courts were 
confined to matters of church discipline. That considerable Roman law was 
received in England through the long existence of these courts there would 
appear to be no question. Hale, writing over two hundred and fifty years 
ago said in connection with the ecclesiastical courts: “Where the Canon law 
is silent, the Civil law is taken in as a director.”™ 

The Norman Conquest of England took place at a time when a great 
revival of legal learning was beginning to sweep over Europe. In Lombardy, 
a law school had been established at the university of Pavia, and soon after 
the famous law school of Bologna arose. The new culture of Roman law 
studies was carried to France. In the year 1038, Conrad II, the King of Ger- 


60. P. & M., Hist. of Eng. Law, I, 77. 
61. Hale, Com. Law, 28. 
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many who had been crowned as emperor by the Pope at Rome, in 1027, or. 
dained that Roman law should be once more the territorial law of the city 
of Rome.” The law school at the university of Bologna attracted to it great 
crowds of students who came from all parts of Europe, as many as ten thou- 
sand studying there, it is said, at one period of its history. 

About the year 1143, in the reign of Stephen, Vacarius, a learned teacher 
of Roman law, was induced by Thoebald, the Archbishop of Canterbury, 
to leave the law school at Bologna, and to found a school of law at the uni- 
versity of Oxford. Vacarius thus became the first professor of law in Eng- 
land, and Oxford university from that day to this has been the chief seat of 
Roman law learning in England. Oxford’s degree of “bachelor of civil law” 
carries with it, says,Scrutton,“ honors in its law school, and the degree of 
“doctor of civil law” is the most honorable degree the university confers. 

While at Oxford, Vacarius published an abbreviation of the Digest and 
Code of Justinian, for use of students, so he declared, too poor to buy copies 
of the originals. For this reason, law students at Oxford were for a long time 
called “Pauperistae.”* 

The new teachings of Vacarius aroused the opposition of King Stephen 
who disliked Thoebald. The king forbade Vacarius to teach and also pro- 
hibited the retention by students of a Roman law book. This opposition 
soon ceased, however, and the prohibitions were soon removed either by 
Stephen or his successors.” 

King Stephen died in 1154, being succeeded by Henry II, the first of 
the Plantagenet dynasty. He was born in France. He married Eleanor, Duchess 
of Guienne, who had previously been Queen of France, having been divorced 
by Louis VII. When Henry II invaded England in 1153, in his contest against 
Stephen for the English throne, he was the master, as Duke of Normandy, 
of nearly half of the territory of France. It should be obvious, therefore, 
that all his views and inclinations in matters legal and judicial were those 
of the country from which he came. 

The reign of Henry II (1154-1189) is conspicuous for its legal reforms, 
especially in his organization of the courts and in matters of procedure. Hale 
says” of him: “He raised the municipal laws of the Kingdom to a greater 
perfection, and a more orderly and regular administration, than before.” Pre- 
viously the English courts were purely local, consisting of “the county courts, 
the hundred courts, and the courts baron.”* The administration of justice in 
these courts was very irregular and very unsatisfactory. The local judges were 
freeholders of the county and were not learned in the law. This resulted in 
a great variety and confusion of laws. Henry II centralized the courts in the 
Authority of the king. He commissioned and sent out into the various coun- 
ties judges to try all cases, civil and criminal, specified in their commission. 

62. P. & M., Hist. Eng. Law, I, p. 23. 

63. Ortolan, Hist. Rom. Law, Cutler’s Ed., p. 422. 

64. Influence of Roman Law on Law of Eng., 68. 

65. See Ortolan, Hist. Rom. Law, p. 615; Colquhoun, Rom. Law, p. 144. 
66. Hunter, Rom. Law, p. 109. 


67. Hist. Com. Law, c. 7, p. 120. 
68. Ib. 
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This was the beginning of a regular system of judicature, and was caused, 
says Finlayson,” by the influence of Roman Law. “If we try to sum up in a few 

words,” say Pollock and Maitland,” “the results of Henry’s reign which are 

to be the most durable and the most fruitful, we may say that the whole of 

English law is centralized and unified by the institution of a permanent 

court of professional judges, by the frequent mission of itinerant judges 

throughout the land, by the introduction of the ‘inquest’ or ‘recognition’ and 

the ‘original writ’ as normal parts of the machinery of justice.” 

The “recognition” referred to was the commencement of our modern 
jury system. Formerly jurors were the witnesses summoned by a party to a suit 
to testify to their belief in the oath of compurgation of the suitor. The “recog- 
nition” (from recognoscere, to declare) is a declaration of the truth sworn to 
by “twelve free and lawful men of the neighborhood,” summoned by a pub- 
lic officer, and given in answer to a question of fact propounded by the of- 
fier." The use of recognitors antedates the reign of Henry II, since they 
were previously used to determine the truth of any question under investiga- 
tion by some public official. It was, however, in the use of such recognitors 
(sworn declarants of truth) in legal trials, both civil and criminal, that pro- 
cedure in the days of Henry II is distinguished. The great feature that more 
than anything else, perhaps, makes this reign an era in our law, says Finlay- 
son,” is the importance given to procedure, and, above all, to an intelligent 
and rational system of trial by selected and sworn jurors, “precisely upon the 
principle of the Roman law.” And a greater authority says:”* “The English 
jury has been so highly prized by Englishmen, so often copied by foreigners, 
that its origin has been sought in many different directions. At the present 
day, however, there can be little doubt as to the quarter to which we ought 
to look. We must look to the Frankish inquisitia, the prerogative rights of the 
Frankish Kings. Not to the ordinary procedure of the Frankish courts; that, 
like the procedure of our own ancient communal courts, knows but such an- 
tique modes of proof as the ordeal and the oath with oath-helpers. But the 
Frankish King has in some measure placed himself outside the formalism of 
the old folk-law, his court can administer an equity which tempers the rigor of 
the law and makes short cuts to the truth. In particular, imitating, it may 
be, the procedure of the Roman fiscus, he assumed to himself the privilege 
of ascertaining and maintaining his own rights by means of an inquest. He 
orders that a group of men, the best and most trustworthy men of a district, 
be sworn to declare what rights he has or ought to have in their district .... 
On the whole we may say that, but for the conquest of England, this pro- 
cedure would have perished and long ago have become a matter for the 
antiquary. Such is now the prevailing opinion, and it has triumphed in this 
country over the natural disinclination of Englishmen to admit that this 
‘palladium of our liberties’ is in its origin not English but Frankish, not pop- 
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ular but royal. It is certain that of the inquest of office or of the jury of trial 
the Anglo-Saxon dooms give us no hint, certain also that by no slow process 
of evolution did the doomsman or the oath-helper become a recognitor.” 

During the reign of Henry II there appeared, sometime between 1180 
and 1190, the earliest book on the Laws of England, entitled “A treatise on 
the Laws and Customs of the Kingdom of England” (Tractatus de Legibus 
et Consuetudinibus Regni Angliae). It is generally believed to be the work 
of Ranulph de Glanville who was chief justiciar of the king. It is more of a 
manual of procedure and practice than a treatise on substantive law, but it is 
evident that its author was acquainted with Roman and canon law.”* The 
introduction of his book is modelled upon the preface to the Institutes of 
Justinian, and in various places throughout the volume he compares the ex- 
isting English law with the Roman or canon law. In his treatment of con- 
tracts “* he follows the order of the Roman writers and borrows many of 
their terms. Glanville’s book was originally written in Latin, but an English 
translation appeared in 1812.” 

Between the years, probably, of 1250 and 1258, in the reign of Henry III, 
Bracton, (otherwise written Bratton or Bretton) a justice of the court of 
King’s Bench, wrote his great treatise on “The Laws and Customs of Eng- 
land.” It was preeminently the most important law book that England had 
thus far produced. Bracton has often been called “the father of the English 
Common Law,” and “the Blackstone of the 13th century.” His work, writ- 
ten in Latin, is divided into five parts or “books,” and in its general form or 
arrangement it seems more like a Roman than an English law book.” Its 
contents also show great familiarity with Roman law, from whose sources a 
part of the text was obviously drawn. Sir Henry Maine says” that “it is one 
of the most hopeless enigmas in the history of jurisprudence that an English 
writer of the time of Henry III, should have been able to put off on his 
countrymen as a compendium of pure English law, a treatise of which the 
entire form and a third of its contents were directly borrowed from the Corpus 
Juris.” Other writers, however, insist that Bracton did not impose Roman 
law, as such, upon his countrymen, but that the law he cited, although large- 
ly Roman in its origin, was also, in fact, English law.” 

Prof. Maitland says that Maine’s statement is “stupendous exaggeration,” 
since the amount of matter that Bracton “directly” borrowed from the Cor- 
pus Juris is not a thirtieth part of his book.*’ Possibly the difference in opin- 
ion of these two eminent legal scholars is explained by the use of the word 
“directly,” since there is an “indirect” borrowing as well as a “direct.” 


74. P. & M., Hist. of Eng. Law, I, 165. 

75. Book X. 

76. Beames, London, 1812. There is an American edition, 1900, with an introduction by Prof. Beale. 
Glanville’s work existed only in manuscript until 1554 when it was printed in Latin. 

77. Books I and II are divided into chapters and paragraphs; the remaining three books are divided 
into treatises on procedure. 

78. It follows the order of the Institutes of Justinian as to the law of (1) Persons; (2) Things; and 
(3) Actions. 

79. Ancient Law, Ch. 4. 

80. Spence, I, 124; Guterbock. 

81. Introduction to “Bracton and Azo,” a publication of the Selden Society, London, 1895. 
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trial The discovery by Professor Vinogradoff of “Bracton’s note book,” among 
ICess the piles of manuscript of the British Museum, shows, however, that Bracton 
tor.” based a part of his work upon actually decided English cases. This note 
1180 book “contains some two thousand cases over against some of which marginal 
- on notes have been written, apparently in Bracton’s hand.”* 
ibus Much of the Roman law material used by Bracton was obtained from 
ork the Roman law texts of Azo, a distinguished professor of law in the univer- 
af ™ sity of Bologna. He wrote a summary (Summa) of the Code of Justinian, and 
ohn also a Summa of the Institutes. Azo’s work was well known upon the Con- 
The tinent, and that Bracton was well acquainted with it is manifest both from 
of the form and substance of his English treatise. In addition to his use of Azo, 
— Bracton directly cites a number of times both the Digest and the Codex of 
= the Corpus Juris. 
sh There are three other books that belong to the latter part of the 13th 
century, all of them being written, probably, in the reign of Edward I. They 
1 are Thornton’s Abridgement or “Summa”; “Fleta”; and “Britton.” A fourth 
é book, know as the Mirror of Justices, is also placed by many in this period. 
my The “Summa” or Abridgement of Thornton was an abridgement of Bracton’s 
works prepared by Gilbert Thornton, chief justice of the King’s bench. This 
sh book is no longer in existence. “Fleta”, written about 1292, is of unknown 
‘t authorship, but is believed to have been written by some judge while a prison- 
. er in the Fleet, one of the jails of London. It is written in Latin, and is en- 
" titled “A Commentary on the Laws of England.” It is a comparatively small 
2 book, taking most of its text in an abridged form from Bracton, and adding 
some new material drawn from Roman law sources. Somewhere about 1300 






the work known as “Britton” appeared. Some are of the opinion that the 
name “Britton’ was merely another form of the name “Bracton,” and that 
“Britton,” written in French, was intended to be a popular abridgement of 
the larger work of Bracton which was written in Latin and not accessible 
to many judges and lawyers. Others, however, believe that Britton was the 
name of an individual distinct from Bracton. Sir Edward Coke thought he 
was John de Breton, Bishop of Hereford. Most scholars, however, identify 
him as John de Breton or John de Bretaign, a justice of the time of Edward 
I. The work is divided into six “books” and is prefaced by the king’s procla- 
mation that it is the law of the realm, analagous to the royal authority given 
by Justinian to the Institutes. 

The book known as “The Mirror of Justices,” written as generally be- 
lieved, in the time of Edward I, was formerly by some scholars believed to 
be the most ancient of all English law books, since it purports to treat of 
the laws of King Alfred. The general consensus of scholars at the present 
time, however, is that the work is of no value, being written merely for the 
purpose of discrediting the justices of King Edward’s reign. It is called by 
























_. 82. P. & M., I, 207. This material has been edited and published by Professor Maitland, under the 
title of “Bracton’s Note Book,” 3 Vols., 1887. 

83. The “French” of the 13th century. 

84. Palgrave, Proofs, 113. 














312 The Journa 


experts competent to speak, “apocryphal,” “an invention,”®* and declared 
to be “full of fables and falsehoods, and worthless as an authority.”** 

The 12th and 13th centuries have been called the “Roman epoch of 
English legal history.”*" The writings of this period both law and professional 
show that the spirit of Roman law prevailed almost everywhere. The courts 
cited it with approval ** and it was taught in the schools of learning, begin. 
ning with the lectures of Vacarius at Oxford in 1143. There is also a tradition 
that in the following century the son of the great Accursius of Bologna was 
brought to England by Edward I for the purpose of teaching Roman Law at 
the same university. During all this period Roman law authorities “were 
habitually cited in the common law courts, and relied upon by legal writers, 
not as illustrative and secondary testimonies as at present, but as primary 
and as practically conclusive.”” It is also said by a very conservative writer 
upon the history of English law” that, during this period of the twelth and 
thirteenth centuries, the civil and canon law were perhaps the most impor- 
tant of all the external influences which have shaped the English law. And 
another English writer” has said that as an antidote to the teaching of Vac- 
arius at Oxford, the professors of the Common law were settled “in the Inns 
of Courts, between the Palace of Westminister and the cathedral. Soon the 
cleric, sheltered beneath the coif which concealed his tonsure, was pleading 
and judging causes in the new royal courts of the Common Law. But we 
may be sure, even if we had no evidence, that he did not entirely forget the 
law which he had learned at Oxford or Cambridge.” That when the cus- 
toms of the realm, faithfully searched, gave no answer to a new problem, he 
fell back on the Digest and the Code.” 

In the 14th Century, after the times of Edward I, a reaction against the 
Roman law set in, and its influence upon English law began to decline. 
There was no succeeding period that was visibly marked with additional Ro- 
man law principles, and there were sporadic cases of open opposition to the 
reception of Roman law doctrines in certain matters, but the Roman law al- 
ready incorporated within or adopted by English law still remained. 

In a previous paragraph reference was made to the influence of the Ro- 
man law upon the ecclesiastical law of England. However, in another branch 
of our law the moulding influence of Roman law was, perhaps, even more 
marked. This was the maritime law, or the law administered in the courts 
of admiralty. Maritime law is the law of the sea, the law relating to such 
matters as contracts for the building, equipping and repairing of ships; con- 
tracts of freightage, the carriage of passengers by sea; the duties and rights 
of seamen, also of the owners of vessels; bills of lading; insurance; bottomry 


85. Stephen, Hist. Crim. Law, I, 52. 

86. P. & M., II, 478. 

87. Guterbock, Bracton and his relation to the Roman Law (Coxe, Eng. Transl.), p. 16. 

88. Selden, c. 8, p. 1, et seq. 

89. Swetland v. Curtiss Airports Corporation, 41 Fed. Rep. (2d series) 929. 

go. Amos, Roman Civil Law, p. 450. 

91. Holdsworth, II, 109. 

92. Jenks, A Short Hist. of Eng. Law, Boston, 1912, p. 20. 

93. The study of Roman Law was introduced in the University of Cambridge in the thirteenth 
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and respondentia bonds; general average; salvage; marine torts; crimes com- 
mitted on the high seas; and matters connected with harbors and navigation 
in general. In medieval times the law governing these things was the law of 
“big business,” since in those days the important commercial interests were 
connected with the transportation of merchandise by sea. 

Maritime or admiralty law is not a part of the common law of Eng- 
land. It grew up from the customs of merchants in towns and cities bordering 
on the Mediterranean and the Atlantic. It is founded on the broadest prin- 
ciples of equity and justice, deriving, however, much of its completeness and 
its system of procedure from the Roman law.” It is Roman law as found 
in the customs and usages of merchants (the Law Merchant, or Lex Merca- 
toria) in various codes of maritime law, and in the decisions of various 
judges. The best known of the codes are Consolato del Mare, the Laws of 
Oleron, the Laws of Wisbuy; and Ordonnance de la Marine of Louis XIV. 

The most important, perhaps, of these codes is the Laws of Oleron. It 
was introduced into England in 1150. It contains the customary laws of the 
sea in force in the island of Oleron, on the western coast of France near La 
Rochelle. It was published under the patronage of Eleanor, duchess of Guienne 
(Aquitaine). She became the wife of Henry II of England, and the mother 
of Richard I, “Coeur de Leon.” 

The law merchant of England was greatly improved and extended by 
Lord Mansfield, who was Lord Chief Justice of the King’s Bench for thirty- 
two years (1756-1788). He was a Scotchman, learned in Roman law, and his 
great ability enabled him to mould and influence in the interests of justice 
and equity many principles now accepted as English law which, however, 
involved many questions unsettled by prior decisions.** Mansfield was ac- 
cused by his enemies of introducing into English law principles unknown 
to its courts. “The Roman code, the law of nations, and the opinions of for- 
eign civilians are your perpetual theme,” said one of the letters of “Junius.”” 
Mansfield, however, today, looms in history as one of the greatest jurists 
England ever had. “Truly,” said Mr. Justice Buller, “Lord Mansfield may be 
said to be the founder of the Commercial Law of England.”” 

It was, however, the rise and development of the court of Equity that 
had more influence in shaping English and American law by Roman law 
principles than any other cause. For a long time in the history of the English 
law, especially in the days following the Conquest, the rulers, the clergy, the 
courts, and the writers were friendly to, and inclined toward, Continental 


‘influences. Without question or thought of “foreign” influence such prin- 


ciples of Roman law as naturally and helpfully served to expand and per- 
fect the somewhat limited and imperfect character of native English law 
were gladly “received”. It is true that in later times, after political and racial 


lines had become more distinct, and particularly after religious differences 


94. DeLovic v. Boit, 7 Fed. Cas. No. 3, 776; Insurance Co. v. Dunham, 11 Wall. (U.S.) 1, 23. 
95. These three last codes may be found in the appendix of 30 Fed. Cas., p. 1171 et seq. 
96. Campbell, Lives of the Chief Justices, II, 438, 439. 


97. Campbell, II, 437. 
98. Lickbarrow v. Mason, 2 T.R. 63, 73 (1787). 
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had separated the peoples, matters that were associated with things either 
“foreign” or “Roman” were opposed by the English. Moreover, the natural 
and characteristic conservative attitude of the English would cause them to 
resist changes or innovations in established principles of law. An illustration 
of this tendency is found as early as 1236. The incident in question was con- 
nected with the passage of the Statute of Merton.” The English clergy had 
demanded that the Roman law of legitimacy per subsequens matrimonium 
be adopted in England. The barons, however, curtly refused to adopt such a 
law. Coke says concerning this incident: “All the bishops instanted the lords 
that they would consent that all such as were born afore matrimony should 
be legitimate, as well as they that be born within matrimony, as to the suc- 
cession of inheritance, forsomuch as the church accepteth such for legitimate. 
And all the earls and barons with one voice answered that they would not 
change the laws of the realm which hitherto have been used and ap 
proved.” 

The law book known as Fleta was written, as already stated, near the 
close of the 13th century, and for the next two hundred and fifty years, or 
until about the middle of the 16th century no important works on the laws 
of England appeared. However, during this period there was established a 
tribunal, separate from the courts of law, in which the spirit and the prin- 
ciples of Roman law were constantly invoked and applied. This was the 
English Court of Chancery which in time became the most distinguished 
court of the realm and whose system of jurisprudence has during the past 
hundred years moulded and shaped to an incalculable degree our present 
day laws both unwritten and statutory. The institution of the court of chan- 
cery as a separate court is usually said to date from the middle of the 14th 
century when King Edward III ordered that all judicial matters that were 
of Grace, should be referred to and disposed of by the Chancellor, or by the 
Keeper of the Privy Seal. This decree of the king was, however, but con- 
firmatory of a general practice that had already been in existence for many 
years. 

A “Keeper of the King’s conscience,” as he was called, was appointed 
from very early times. From the time of William I to the time of Henry 
VIII, this official was always a high dignitary of the church. He ranked next 
to the king. and was virtually the king’s prime minister. There were many 
instances where the remedies afforded by the courts of law were wholly in- 
adequate to meet the requirements of justice, and appeals to the Keeper of 
the King’s conscience increased in number. He, in his judicial capacity as 
Chancellor, applied to the matter presented by a petitioner the principles of 
fairness, honesty, and good conscience, just as the ancient Roman praetor 
applied aequitas to aliens who had no right to resort to the law courts re- 
served exclusively for Roman citizens. “In fact, the equity administered by 
the early English chancellors, and the jurisdiction of their court, were con- 


99. From the monastery of Merton, in county of Surrey, seven miles from London. 
100. Coke, II Inst. Ch. 9. 
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fessedly borrowed from the aequitas and judicial powers of the Roman mag- 
istrates; and the one cannot be fully understood without some knowledge 
of the other.”!°? The Chancellor, being an ecclesiastic and versed in the Ro- 
man law, never hesitated to draw from it such principles as would enable 
him to deal fairly and conscientiously (ex aego et bono) with the case sub- 
mitted to him. Owing to the formal rigidity and ultra conservatism of the 
common law the judges of those courts often found it impossible to furnish 
remedies to many who invoked their aid. On the other hand, the broad, 
general principles of the Roman law enable the successive Chancellors to 
find therein remedies to meet in many matters the needs of those who had no 
remedy at common law. Not without opposition, however, did the court of 
Chancery maintain its jurisdiction. The common law courts were very jeal- 
ous of the growing influence and popularity of their great rival, and a strug- 
gle often bitter was carried on between them for over two hundred years. 
Each at times refused to recognize the authority of the other. The lawyers 
trained in the Inns of Court had little respect for the Chancery practitioners 
who were educated in the Civil law taught in the universities of Oxford 
and Cambridge.’® 

The court of Chancery finally triumphed, however, in the reign of James 
I when the king upheld the contention of Lord Chancellor Ellesmere against 
Lord Chief Justice Coke that Chancery could be injunction prevent the 
enforcement of a judgment obtained in a Common Law court.’ In the years 
that have since ensued the principles of equity as they have become more 
widely understood have been adopted in many courts of law since they have 
been found more just and practical than the rules of common law. Equitable 
theories and principles have also been incorporated in many modern statutes. 
Consequently, by such means Roman law has, indirectly, had a great influence 
in molding our law of the present time. A notable piece of evidence of this 
shaping process is found in a remarkable letter written a hundred years ago 
by our own Chancellor Kent of New York, the author of Kent’s Commen- 
taries. He said in speaking of his work upon the bench: “I made much use 
of the Civil Law, and as the judges (Livingston excepted) knew nothing 
of French or civil law, I had immense advantage over them. I could gen- 
erally put my brethren to rout and carry my point by mysterious want of 
French and civil law. The judges were republicans’” and very kindly dis- 
posed to everything that was French, and this enabled me, without exciting 
any alarm or jealousy to make free use of such authorities, and thereby en- 
rich our commercial law.”!* 

After the book known as “Fleta,” no other work of note dealing with 
English law appeared till Littleton’s famous treatise “On Tenures,” about 
1470. Sir Thomas Littleton (1420-1481) studied in the Inner Temple. In 1455 


he rode the circuit as a judge of assize, and in 1466 he was appointed a judge 
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of the court of Common Pleas. His great work “On Tenures,” written in law 
French, is the basic authority on the medieval land law of England. There js 
no Roman law in Littleton for he was dealing with our feudal law which 
had nothing in common with the allodial land law of the Romans.’ 

However, about 1557, Sir William Staunford (1509-1558), a judge of 
Common Pleas, wrote his work on “The Pleas of the Crown.” It was the first 
book that presented a general and connected account of the English crim. 
inal law. It was written in “law French,” and cites Bracton many times, 
even quoting his words. In fact Staunford says in his preface that Bracton 
and Britton are cited by him in order to show what the common law was 
before being changed by succeeding statutes. 

In about 1605, Dr. John Cowell (1554-1611), an instructor of civil law 
at the university of Cambridge, wrote, in Latin, a book entitled “The In- 
stitutes of English law,” “arranged and digested upon the method and order 
of the imperial institutes.” He assorts and assembles the texts of Bracton, 
Britton, and Fleta according to the order of the treatment of corresponding 
topics in the Institutes of Justinian. The avowed object of his book was to 
show the practical identity of the English and Roman law. 

Also in the works of Sir Henry Spelman (1562-1641), the well known 
antiquarian, which were written probably in the early part of the 17th cen- 
tury although not published till long after his death, are found these words: 
“A great part of our common law is derived from the civil, which 
Bracton also, about three hundred years ago, well understanding not only 
cited the Digest and Books of Civil Law in many places for warrant of our 
Common Law, but in handling our law pursued the method, phrases, and 
matter of Justinian’s Institutes. I think the foundation of our laws were laid 
by our German ancestors, but were built upon and polished by material 
taken from the Canon and Civil laws . . . When and how these several parts 
were brought into our Common Law is neither easily nor definitely to be 
expressed . . . Those no doubt of the Canon law by the prevalency of the 
clergy in their several ages . . . Those of the Civil law by such of our re- 
vered judges and sages of ancient times, as for justice and knowledge’s sake 
sought instruction therein when they found no rule at home to guide the 
judgment by. For I suppose they in those days judged many things ex aequo 
et bono and that their judgments after (as Responsa Prudentium among the 
Romans) became precedents of law unto posterity.”*” 

A contemporary of Spelman was Sir Edward Coke who was born in 
1552 and died in 1633. He was Attorney-general of England from 1594 to 
1606, Chief Justice of the Common Pleas from 1606 to 1613, and Lord Chief 
Justice of King’s Bench from 1613 to 1616. During the latter part of his life he 
wrote his great work known as “The Institutes,” a term taken from the 
Roman law writers although Coke was bitterly opposed to the Civil law 
and to the Court of Chancery. Of English law he says: “Our common laws 

107. Littleton, however, refers to the Civil Law. In 123a, he says that the doctrine partus sequitur 
ventrem of the Civil Law is not the law of England. 
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are aptly and properly called the laws of England, because they are appro- 
priated to this Kingdom of England . . . and have no dependency upon any 
foreign law whatever, no, not upon the Civil or Canon law other than in 
cases allowed by the Laws of England.” Also in his preface to his second 
Institute he says: “Upon the text of the Civil Law there be so many glosses 
and interpretations, and again upon those so many commentaries, and all these 
written by doctors of equal degree and authority, and therein so many di- 
versities of opinion as they do rather increase than resolve doubts and un- 
certainties, and the professors of that noble science say that it is like a sea 
of waves... Their glosses and commentaries are written by doctors, which 
be advocates, and so in a manner private interpretations; our expositions or 
commentaries . . . are the resolutions of judges in courts of justice in judicial 
courses of proceedings . . . and therefore . . . produce certainty, the mother 











































Tn. 
rder and nurse of repose and quietness, and are not like to waves of the sea.” 
ton, The first part of Coke’s celebrated work, or “the First Institute” is a 
ling commentary upon Littleton’s Tenures, otherwise known as “Coke on Little- 
$ to ton.” The “Second Institute” deals with various ancient English statutes; the 
“Third” (published in 1644 after Coke’s death) with Crimes; and the “Fourth” 
wn with the jurisdiction of courts. Despite his evident contempt for Roman law, 
cn. he nevertheless refers from time to time to its principles, and frequently cites 
ds: Bracton as an authority, unconscious, doubtless, that he was thereby citing 
ich Roman law, Coke’s own knowledge of the Civil law being very slight. Coke 
aly lived at a period when the antagonism between the Courts of Common 
yur Law and the Courts of Chancery was very bitter, and we should not ex- 
nd pect to find him friendly to a system of law that was highly approved by those 
‘id who did business in the latter court. 
ial There were, however, two other great names in the legal literature of 
rts this same period which more than off-set the unfriendliness which Coke 
be manifested to the Civil law. They are Francis Bacon (1561-1626) and John 
he Seldon (1584-1654). Bacon, one of the most illustrious of England’s great 
¢- names, became Lord Chancellor in 1618. He was great both as a jurist and 
ce as a philosopher. Lord Campbell says of him: “His mind was thoroughly 
e familiar with the principles of jurisprudence” . . . “No one ever sat in West- 
0 minster Hall with a finer judicial understanding.”"° He was a profound stu- 
e dent of Roman law, and he urged Queen Elizabeth to codify English law, 
holding up to her the illustrious example of Justinian who codified Roman 
1 laws “from infinite volumes and much repugnancy into one competent and 
) uniform corps of laws.”!" 
f John Selden was celebrated both as a lawyer and a statesman. He was 
one of the greatest legal scholars that England or any other country ever 





produced. The Selden Society of England, famous for its publications on 
English law, was named in honor of him. He was profoundly versed in 
history, languages, and antiquities as well as in law. He was a voluminous 
writer on many subjects. In 1635 he published his Mare Clausum. Among his 
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other important legal works are Dissertatio ad Fletam (1647), or “A Commen. 
tary on English Law,” and his work on “The Law of Nature and of Na 
tions” (1640). His writings show a profound knowledge of not only Roman 
law but also of international law. 

In the year 1609 was born Mathew Hale who died in 1676. He is justly 
remembered in history as one of the greatest and wisest judges that ever sat 
upon the English bench. He was educated at Oxford and at Lincoln’s Inn, 
In 1653 he was appointed by Oliver Cromwell judge of the common bench. 
Upon the restoration of Charles II he was appointed baron of the exchequer 
(1660), and Lord Chief Justice in 1671. He was the author of two celebrated 
works, “The History of the Common Law” and “Pleas of the Crown,” both 
being regarded as of high authority. In his “History of the Common Law,” 
Hale, while contending that “neither the Canon law nor the Civil law have 
any obligation as laws within the kingdom” save to the extent that they 
have “been received and admitted by us,” yet he acknowledges the influence 
of the Civil law in various courts of England other than the courts of com- 
mon law. 

Seventy-four years after the death of Sir Mathew Hale, or in the year 
1753, William Blackstone, a young man thirty years old began his lectures 
on English law at Oxford University. It is a notable fact that he was the 
first lecturer on “English law” in the history of that renowned seat of learn- 
ing, Civil or Roman law having been the only law previously taught at 
either Oxford or Cambridge. The influence upon the laws of this country of 
Blackstone’s great work, “Commentaries on the Laws of England,” com- 
piled from his university lectures, has been already noted, likewise Black- 
stone’s conservative attitude as to the independence of the common law 
in relation to the Civil law. He follows Hale in saying that the Civil law has 
no authority of itself in the courts of England except to the extent of its 
actual reception or adoption by them, yet like Hale he recognizes the fact 
that in particular courts the principles of the Civil law have been largely 
adopted, and that “the rules of the Roman law either left in England in the 
days of Papinian, or imported by Vacarius and his followers” constitute a 
part of the original sources of English law. He frequently cites Bracton, and 
admits that many principles of Roman law have been by that author and by 
others who followed him incorporated in the laws of England. 

What was said over sixty years ago by Emory Washburn, professor at the 
Harvard school of law, and author of a great treatise on the law of real proper- 
ty, is also true today, namely, that “to the student of the Common law who 
wishes to master it as a liberal science, a knowledge, to a certain extent, at least, 
of the Civil law, may be regarded as well nigh indispensable. And if this be 
true of England, it must be still more so of our own country, whose juridical 
notions, if not her laws themselves, are in a measure the outgrowth of every 
civilization and form of government which are found in the old world.”"” 


112. “The Relation of the Civil to the Common Law,” American Law Register, Nov., 1873. 
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~~ Editorial 
has F. Dumont Smith has left us. This Journal which he inspired cannot 
ne replace his help and cooperation. His presence at banquet board or council 
“4 table will be missed by those lawyers throughout the country who knew him, 
h who worked with him and who loved him. In the rolls he graced, whether 
. as a lawyer, as a speaker, as a writer, as a fighter, or as a friend, F. Dumont 
| i Smith never disappointed. He always excelled. 
, He showed rare courage. Forty years of defective eyesight and hearing, 
y which would have been an unsurmountable handicap to another, he made 
his servants in developing one of the finest minds and keenest memories, and 
he : ; 
‘ through it all he never for a moment lost his sparkling humor. 
. But, brilliant as were the many facets of his nature, the fire which gave 
t color to them all was his love for, and understanding of, the Constitution of 
*y . io . . . . 
. the United States. He early felt its inspiration. He became its champion, and 
fr today as the battle to defend constitutional government in the United States 
y is on, it will be found that his years of active work as Chairman of the Amer- 
ican Citizenship Committee of the American Bar Association will have sharp- 





ened weapons and awakened loyalties which will be engaged and used in its 
successful defense—he will be with us in succeeding years as the seed which 
his diligence has planted bears fruit in a widespread understanding of the 
fundamental principles of our Government and our Constitution. 
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Case Notes 


CONSTRUCTION OF WILL—Apparent or Real Contingency. 

Testator devised property “to my wife S.W. to have and to hold during her natural 
life. That upon my decease, if I have outlived S. W. then my property shall be divided 
as follows,’—three-fourths to his daughter E. M. H. and one-fourth to his son C. W, 
Held, the remainder to the daughter and son was void. Wetterlund v. Holm 74 F. (2nd) 
107. 

Conditions are either precedent or subsequent. 

All contingent future interests—contingent remainders, and contingent executory in. 
terests—arise upon a condition precedent. 

But the contingency may be apparent, not real; it may be in form, not in fact. If 
the remainder is contingent in form, but not contingent in fact, the remainder is vested 
and not contingent. 

Thus in Luxford v. Cheekee (1683) 3 Lev. 125, Eng. Reprint, testator devised land 
“to his wife for her life, if she shall so long continue his widow; and in case she marry, 
to B in fee.” Here the estate of the widow may end in one of two ways—her death or 
her marriage—and the remainder to B is expressed to take effect only on her marriage, 
But the courts have determined that it is merely an inaccuracy of expression, and the 
intention is that B will take in either event—her death, or remarriage. It being apparent 
and not a real contingency, the remainder to B is vested. Klingman v. Gilbert go Kansas 
545, 135 Pac. 682; Maddox v. Yoe 121 Md. 288, 88 Atl. 225; Kern v. Kern 293 Ill. 238, 
127 N.E. 396. 

As stated by James, L. J., in Andrew v. Andrew (1874) 1 Ch. D. 410—“There is 
a long category of cases from very early times in which the words ‘if,’ ‘when,’ ‘so soon 
as,’ have been held from the context, not really to import contingency in the sense 
of a condition precedent to vesting, but to mean a proviso or condition subsequent, 
operating as a defeasance of an estate vested. 

So, if land be devised to A for life, remainder to his eldest son B, if he live to the 
age of 21, provided if he die before 21, then to C and his heirs—it is settled that B takes 
a vested remainder, liable to be divested on condition subsequent. The remainder to B 
is contingent in form—not in fact. Edwards v. Hammond 3 Lev. 132. In the report of 
the case it was said: “On the other hand, it was argued, and so agreed by the Court, 
that though by the first words this may seem to be a condition precedent, yet, taking 
all the words together, this was not a condition precedent, but a present devise to the 
eldest son” defeasable by his death under 21. Shackley v. Horner 87 Nebr. 146, 127 N.W. 
145, L.R.A. 1915C 993; Hodlit v. Howser 338 Ill. 328, 170 N.E. 257. 

In Hoblit v. Howser, supra, testator devised land to his wife for life, remainder 
to his daughter D “provided however she lives to be fifty years of age, but in case she 
dies before becoming fifty years old, then to her children.” Here the remainder to the 
daughter was contingent in form, yet the remainder was held to be vested, subject to 
being divested on her death under the age of fifty. 

A good illustration of a contingency apparent, not real, is a limitation in the fol- 
lowing form: “to A for life, remainder to B for life, and upon the death of B if A be 
dead, then to C in fee.” While contingent in form, it means no more than that C is 
to take on the death of the survivor of A and B. This was the case of McLean v. Stanley, 
134 Kan. 234, 5 Pac. (2nd) 839; noted in 3 Journal Bar Assn. of State of Kansas 152. 

In Theobald on Wills (8th Ed.) 646 the rule is stated thus: “In the case of successive 
limitations where there is a limitation over which, though expressed in the form of 
a contingent limitation, is in fact dependent on a condition essential to the determina- 
tion of the interests previously limited, notwithstanding the words in form import 
contingency, they mean no more in fact than that the person to take under the limita- 
tion over is to take subject to the interests previously limited.” 
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It is submitted that the limitation in the Wetterlund case was an ordinary case 
of an apparent, and not a real contingency. It was an illustration of successive limita- 
tions—the children were to take upon the death of the survivor of two persons, the 
testator and his wife. The question was not whether there was a remainder or an 
intestacy, but whether the remainder was vested or contingent.—Harry K. Aten, Wash- 


burn Law School. 
AMERICAN BAR ASSOCIATION MEETING 


An old carpenter’s mallet, glorified beyond its estate with bands of gold and silver, 
will, for the fifty-seventh year, boom out its command for silence when the American 
Bar Association members assemble in Los Angeles on July 15 for the opening day of the 
annual meeting. 

Nearly five thousand lawyers will hear its command on July 15 when Scott M. Loftin, 
president of the Association, raps for order. Advance hotel and special train reservations 
indicate that the national gathering will be well attended. Several reports of national im- 
portance are scheduled. The Commerce Committee has been gathering data throughout 
the year to present to the assembly. During March the committee held public hearings in 
New York City on certain transportation and communication problems. Various national 
figures, including Joseph B. Eastman, federal transportation coordinator, appeared before 
the committee at this hearing. 

The subject of unauthorized practice has been stimulated greatly since becoming a 

of the National Bar Program. Increasing evidence of this fact can be gathered from 
issues of the “Unauthorized Practice News,” a monthly publication which is devoted ex- 
clusively to the subject. At the present time nearly 200 state and local bar association 
committees are in existence in the field. 

Older members of the Association are looking forward to the section meetings. Sec- 
tions dealing with public utility law, criminal law, and insurance law promise lively 
floor discussion on mooted points. 

The main sessions of the convention itself will be held in Philharmonic Auditorium, 
facing Pershing Square and across the street from convention headquarters in the Bilt- 
more Hotel. Sectional meetings will be held in the various buildings in downtown Los 
Angeles. The convention will be in session from July 15 to 19, inclusive. 

Committees in charge of the program in Los Angeles have outlined an elaborate 
series of events ranging from a trip through the famous Huntington Art Gallery at Pasa- 
dena to a visit of the motion picture studios. 

One of the entertainment features will be the reproduction of “The Making of the 
Constitution.” This historical pageant was staged on a grand scale by the Los Angeles 
Bar Association last November, when thousands of persons in attempting to see the 
pageant were turned away from the already capacity-filled auditorium. The Los Angeles 
production was heartily praised by Will Rogers in his syndicated column. 

Preceding the annual meeting of the association, the National Conference of Com- 
missioners on Uniform State Laws will meet in Los Angeles on July gth. Completed drafts 
on several subjects are expected to be presented to the conference for adoption. 

One of the most beautiful scenic trips ever planned for a convention has been laid 
out for members going on the special train which leaves Chicago July 10. Stop-overs on 
the trip west are scheduled at the Colorado Springs-Pikes Peak Region, Royal Gorge, Salt 
Lake City, and Boulder Dam, while on the return trip members attending the conven- 
tion will tour through Yosemite, Yellowstone Park, Redwood Forest, and the Columbia 
River Country. A side trip to the Hawaiian Islands, the result of an invitation from the 
bar association and the people there, is also available. 

Reservations on the special train are being received daily, indicating it will be filled 
to the capacity. Complete announcements with detailed itinerary, rates, and other in- 
formation will be mailed upon request to the association headquarters at 1140 North 


Dearborn St., Chicago. 
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Paul Prosser, Attorney General of Colo- 
rado, was the speaker at the regular 
Saturday luncheon meeting of the Wichita 
Bar Association on Saturday, April 13th. 
Mr. Prosser was very enthusiastic about the 
recent Crime Conference held in Wichita 
and thinks that the important steps re- 
sulting from such Crime Conferences are 
compacts made between states, and he be- 
lieves there are four things that can be 
accomplished by such compacts: First, give 
sheriffs the power to cross state lines to 
pursue fugitives; second, make it possible 
for the crime enforcement officials of one 
state to go into another state to subpoena 
witnesses for a criminal action; third, set- 
ting up a system whereby criminals paroled 
in one state and moving to another will 
receive supervision in the state to which 
they remove; and, fourth, cooperation be- 
tween crime detection and crime discovery 
agencies of different states but located near 
enough could be used together. Mr. Prosser 
introduced a bill in the Colorado Legisla- 
ture and it has been passed giving the 
Attorney General the power to make one of 
these compacts with any of the remaining 
forty-seven states. In his talk he also 
touched on the controversy between Kansas 
and Colorado concerning the water liti- 
gation that has been pending over about 
thirty years. 

* * 

The annual meeting of the Topeka Bar 
Association was held at the Hotel Jay- 
hawk on Saturday, February 23, 1935. The 
meeting as usual lasted the entire day, and 
in the morning session in the convention 
room at the hotel, papers were read by two 
young lawyers recently graduated from the 
Washburn Law School and admited to 
practice, Francis Clark and Philip H. Lewis. 
The title of Mr. Clark’s paper was, “When 
1s a Trust Testamentary in Character?” 
and that of Mr. Lewis was “Great Names 
in the Law,” which included some of the 
old common-law writers, such as Bracton, 
Coke, Littleton, Blackstone and Kent. 

Randal C. Harvey, the present City At- 
torney of Topeka, then read a paper 
entitled, “Can Justice in Civil Cases Be 
Expedited?” which was followed by a very 


interesting discussion, in which Thomas F. 
Doran, Robert Stone, Thomas M. Lillard 
and other veterans of the Bar took part, 
Mr. Harvey’s suggestions were referred to 
the executive commtitee of the Bar Asso. 
iation for study and action. 

The bar association then adjourned for 
a free Dutch Lunch on the roofgarden of 
the hotel, after which it reconvened in the 
hotel convention room for the afternoon 
program, which consisted of a paper by 
Judge Otis E. Hungate on “Some Aspects 
of the Lindbergh Baby Kidnapping Case,” 
and a debate upon Compulsory Military 
Training at the State Agricultural College 
at Manhattan. The debaters were Ralph 
T. O’Neil, former National Commander 
of the American Legion and a present 
member of the State Board of Regents and 
Harry W. Colmery former chairman of the 
National Legislative Committee of the 
American Legion, for the affirmative; and 
Edward Rooney, who was attorney for the 
plaintiff in the recent suit to enjoin mili- 
tary training at Manhattan, for the nega- 
tive. Senator E. H. Benson of Colby, who 
was much opposed to the bill being passed 
in the legislature, took some part in the 
debate, and the Rev. Mr. David Doten, who 
spoke for the bill in the legislature, was 
an interested member of the audience. 

At the evening banquet, at which the 
retiring president, Mr. E. A. Austin, pre- 
sided, short talks were made by Judge 
Austin, Judge Allen Meyers and Clayton 
M. Davis of the Topeka bar, Senator 
E. J. Taggart of Wellington and Rep. W. 
G. Fink, Minority Leader of the House of 
Representatives. Judge W. R. Hazen, the 
newly elected President, was introduced 
to the audience and also spoke. The newly 
elected officers of the Bar Association are: 
President, Judge W. R. Hazen; First Vice- 
President, Thomas Amory Lee; Second 
Vice-President, Judge George A. Kline; 
Secretary-Treasurer, Ralph M. Hope; Hon- 
orary President, John C. Waters. 

About 150 members of the bar and 
bench attended the meeting. The judges 
of the Supreme Court and lawyer members 
of the Legislature were invited to attend 
as guests of the Association. An unusual 
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feature of the meeting was an Amend- 
ment of the Constitution and By-Laws to 

it the election as Honorary President 
of John C. Waters, widely known Topeka 
lawyer who was unconscious at his home 
at the time of the meeting and who has 
since passed away. 

* * * 

Grace A. Miles, formerly probate judge 
of Montgomery County and a national 
officer in the Business and Professional 
Women’s Organization, has recently opened 
an office in Independence. 

* * * 

At the February meeting of the Saline 
County Bar Association all the bar of Ells- 
worth and Ottawa Counties attended, as 
well as the Saline members. LaRue Royce 
of Salina was elected Vice-President by 
reason of the death of A. L. Taylor’s 
making a vacancy. Justice J. S. Dawson ad- 
dressed the meeting on the Expansion of 
Law to Meet Human Needs. 

% * 

W. H. Lewis, former City Attorney of 
Hutchinson and Judge of the Ninth Dis- 
trict for a number of years, died at Hutch- 
inson February 19, 1935. He had practiced 
law in Hutchinson for sixty years, coming 
there from Indiana in 1874. 

* e * 


On January 28, 1935, the Pawnee County 
Bar presented a motion in open court, the 
same being voted upon and passed unan- 
imously, commemorating the fiftieth an- 
niversary of the admission to the Kansas 
Bar of George W. Finney of Larned, 
Kansas. 

Mr. Finney has practiced law contin- 
uously in Larned since the date of his 
admission. He is in good health, in active 
practice at the present time, and hopes to 
continue practicing for many more years. 

* * * 


John L. Hunt of the firm of Wheeler, 
Brewster and Hunt of Topeka, has been 
ill in a Kansas City hospital for several 
weeks, but has now returned to his home. 

* * * 

C. B. Daughters, veteran Kansas lawyer, 
celebrated his eighty-seventh birthday on 
March 31, 1935, at the home of his daugh- 
ter in Manhattan. Mr. Daughters is still 
in active law practice and rarely spends 
less than six hours a day in his office. He 
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says he owes health and vigor to his wood- 
pile where he spends a couple of hours a 
day swinging an ax. 

Mr. Daughters received his law training 
at the University of Michigan and was ad- 
mitted to the bar in Troy, Kansas, in 1877. 
A few weeks later he tried his first case at 
El Dorado before Judge Campbell. In 1885 
he settled in Lincoln, Kansas, to practice 
law, and also engage in handling cattle. 

While Regent of the Agricultural College 
before the days of a single board for state 
schools, he became attached to Manhattan 
and moved there in 1902. He went into 
partnership with Probate Judge A. M. 


Story, now deceased. 
* * * 


Maurice A. Wildgen of Larned was mar- 
ried in February, 1935, to Miss Pauline 
Yeager. Mr. Wildgen, formerly of Hois- 
ington, is now associated in the practice 
of law with George W. Finney. 

* * * 


The Judicial Council met at Topeka on 
March 2gth and 3oth. 
* * * 

Mr. and Mrs. J. D. Houston of Wichita 
celebrated their Golden Wedding Anniver- 
sary on April 8th. 

* * * 

John C. Waters, Honorary President of 
the Topeka Bar Association, died at his 
home in Topeka on March 4, 1935, aged 66, 
after an illness of more than two years. 

Mr. Waters was one of the most widely 
known attorneys in Topeka and was active 
not only in his profession, but in civic mat- 
ters and Chamber of Commerce work. He 
was the son of the noted Civil War Veteran, 
Captain Joseph G. Waters, of Topeka and 
the nephew of Lincoln’s friend and as- ° 
sociate, Col. Henry Waters. It will be 
remembered that Captain Joseph G. Waters 
was General Attorney for the infant Santa 
Fe Railroad, after which corporation he 
named two of his daughters. Captain 
Waters tried more than a hundred murder 
cases, took part in much of the notable 
litigation of the state and was a marked 
figure at any place where lawyers fore- 
gathered. 

John was born on February 7, 1869, at 
Mobile, Alabama, where Captain Waters, 
who had remained in the regular army 
after the Civil War, was then stationed. 
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He came to Topeka as a small boy when 
his father removed to that city, attended 
Washburn College and graduated with the 
degree of LI.B. from the Law School at 
Ann Arbor, Michigan, where he was a 
class-mate of his friend of many years stand- 
ing, Judge Otis E. Hungate of the Shawnee 
County District Court. After his return 
from Ann Arbor, he entered his father’s 
office, becoming the junior member of the 
firm of Waters & Waters. His entire prac- 
tice of over forty years was in the same 
office in the Columbian Building, except 
for a very short period. 

During the World War, Mr. Waters took 
an active part in war drives and other war 
work, He was a leader in Chamber of Com- 
merce activities and was also active in other 
civic matters and organizations, including 
the Provident Association, of which he 
was a director for many years. 

At the recent annual meeting of the 
Topeka Bar Association, at which Mr. 
Waters was to have spoken, the Constitu- 
tion and By-Laws were amended so that 
he might become the first and perhaps the 
only, honorary president of the association. 

For many years no local social gathering 
was complete without Mr. Water’s presence. 
He was a member of the old Topeka Club 
and later of the University and Country 
Clubs. He had a rare gift of wit and a keen 
sense of humor, which bubbled forth in 
striking phrases in ordinary conversation, 
during the trial of a case, and at any meet- 
ing in which he took part. He was known 
to many children as their dear and chosen 
friend. Many years ago when Topeka en- 
tertained the Queen of Hawaii, he was 
selected as the official host of the Queen. 

On June 17, 1919, at the age of fifty, 
after a notable career as the best and most 
favorably known bachelor of Topeka, he 
was married to Miss Carolyn H. Thomas, 
who survives him, and who tenderly cared 
for him in his last illness. He is also sur- 
vived by four sisters, Mrs. Elizabeth Farns- 
worth, Mrs. Mary R. Embree, Miss Santa 
Waters and Miss Fe Waters, all of Topeka, 
a brother, J. D. Waters of Albuquerque, 
New Mexico, and a nephew, J. A. Waters 
of Kansas City, Missouri. 

* * * 

The newly elected Mayor of Topeka has 

appointed as his City Attorney, Police 
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Judge and Assistant City Attorney the fol- 
lowing: Ralph W. Oman, Henry M. Egans, 
William A. DuMars, respectively. 


In a murder trial in Greeley County 
week before last, Mr. D. R. Beckstrom, 
County Attorney, was conducting the prose. 
cution assisted by Robert O. Mason and 
James Galle of McPherson. Mr. Beckstrom 
was taken sick with pneumonia, and died 
during the progress of the trial. Judge Fred 
J. Evans immediately appointed Martin F. 
Trued of Tribune as County Attorney, and 
the trial proceeded. 


Wednesday night, April 10, the Cowley 
County Bar Association entertained the 
Bar of Chautauqua and Sumner Counties 
and had as their guests that evening Judge 
Phillips, Judge McDermott, and Judge 
Bratton of the Circuit Court of Appeals. 

The meeting was held at the Brettun 
Hotel in Winfield. Dinner was served at 
7 o'clock and the principal address was 
given by Judge Bratton. Short talks were 
given by Judge Phillips and Judge Mc- 
Dermott. 

The Chautauqua Bar attended one hun- 
dred per cent and there were several mem- 
bers of the Sumner County Bar present. 
Judge Benson of El Dorado was also there. 


Roscoe E. Peterson of Larned and Carl 
Van Riper of Dodge City have been named 
by W. H. Russell, president of the South- 
west Kansas Bar Association, as delegates 
from the association to the Conference of 
Delegates of the American Bar Associa- 
tion, at Los Angeles, July 15th. 


E. A. Schwartzkopf and his good wife 
have been plunged into grief over the death 
of their little son, Edward Duane. They 
have the sympathy of the local bar and 
all Ed’s many friends throughout the state. 

* * * 


The new officers of the Cowley County 
Bar Association for the ensuing year are 
Fred Leath, Arkansas City, President; H. 
O. Janicke, Winfield, Vice-President; and 
Chandler Jarvis, Winfield, Secretary-Treas- 
urer. 
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Bruce Mack of Garden City, a recent 
graduate of Washburn Law School, has lo- 
cated in Syracuse. 

* * * 

H. O. Trinkle, of Garden City, who 
has been spending the winter on his fruit 
farm near McAllen, Texas, has returned 


home. 
* * oe 


C. E. Roughton died at Jetmore, January 
16, 1935, at the age of ninety-two years. He 
settled in Hodgeman County in April, 
1878, took a homestead and was active in 
organizing the county. He held many local 
offices. In 1930 at the age of eighty-seven 
years he was elected County Attorney. 

* * * 


Warren Grant, who served the county 
for ten years in the office of County At- 
torney of Montgomery County and who 
now is state legislator from that district, has 
recently opened a law office in Citizens Na- 
tional Bank Building, Independence. 


The Montgomery County Bar Associa- 
tion will hold its regular Spring meeting 
and luncheon at the Hotel Booth in Inde- 
pendence on May 6. The program has not 
been completed to date, however. These 
meetings are always well attended and 
President McGugin assures us that there 
will be a program well worth while. This 
will also be the occasion for the first golf 
tournament among the members of the Bar. 

* * * 


The Lincoln Day Club of the Third 
District held its first annual meeting at 
Independence on February 12. The newly 
elected officers include the following law- 
yers of the district: C. A. Burnett, Pitts- 
burg, President; Jay W. Scovel, Indepen- 
dence, Treasurer; Frank Clampitt, Inde- 
pendence, Secretary; A. R. Lamb, Coffey- 
ville, director; Tom Pringle, Arkansas City, 
director. The meeting was considered a 
success from every angle, there being goo 
persons present at the banquet. 

* * * 


R. C. Postlethwaite, President of the Bar 
Association of Northwest Kansas, has ap- 
pointed the following committees: 

Amendment to Laws: S. E. Bartlett of 
Ellsworth, E. C. Flood of Hays, John H. 
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Wilson of Salina, E. H. Benson of Colby, 
and J. R. White, Mankato. 

Enforcement of Professional Ethics: M. 
V. B. Van de Mark of Concordia, L. C. 
Uhl of Smith Center, W. L. Sayers of Hill 
City, Chas. I. Sparks of Goodland, and 
Wm. S. Norris of Salina. 

Memorial: C. L. Thompson of Hoxie, 
Dan Hopson of Phillipsburg, and L. A. 
McNally of Minneapolis. 

Unauthorized Practice of Law: O. O. 
Osborn of Stockton, J. E. Taylor of Sharon 
Springs, and C. A. Walsh, Jr., of Concordia, 

Criminal Law and Its Enforcement: 
W. E. Tice of Beloit, Harold Manker of 
Salina, and O. R. Cram of St. Francis. 

Program 1935 Committee: David Ritchie 
of Salina, J. E. Taylor of Sharon Springs 
and C. A. Walsh of Concordia. 


The forthcoming General Statutes of 
1935 should arouse interest in all the bar 
so far as to cause each lawyer and judge 
to write to the Revisor at Topeka his 
suggestions of errors found in RS 1923 and 
Suppl. 1933, if any, whether in text, an- 
notation or otherwise, so these may be cor- 
rected in the 1935 statutes. Also, as nearly 
every lawyer wants a better index to general 
statutes it is a fine time to see or better 
write (so as to preserve the data) to the 
revisor to tell wherein the present or past 
indexes of our statutes are deficient. If every 
lawyer would state what he looked for and 
failed to find in the index, or what is 
illogically (as he sees it) placed, or what 
more efficient cross-references there may be, 
etc., it would be valued by the Revisor as 
he told me last week in an interview. 
Mr. Franklin Corrick, Revisor, said he 
would much like to have views of the bar 
on any points that occur to them. Mr. 
Corrick has a lot of ideas he means to in- 
corporate newly, but he does not think he 
has a monoply on such ideas. He wants to 
know what more should be done in giv- 
ing history of statutes. Should the civil 
code give not only the act of 1909 as orig- 
inal enactment, but also go back and set 
out the code number of 1868 or even earlier 
and whether of other compilations? 

Mr. Corrick considers the matter of trac- 
ing history of statutes earlier than GS 1868 
where the general enactment of 1868 was 


326 


merely re-enactment of earlier session laws 
and not wholly new. 
* * * 

Clement Hall one of Montgomery Coun- 
ty’s most promising young attorneys has 
recently been appointed City Attorney of 
Coffeville, Kansas. Before accepting this 
position he was deputy Probate Judge of 
Montgomery County. 


Rare Session Laws 

C. O. Pingry of Pittsburg has brought to 
light some rare statute books of Kansas. 
In July, 1930, the Law Library Journal 
published “A Bibliography of the Statute 
Laws of Kansas,” by J. C. Ruppenthal of 
Russell. This was based on a bibliography 
of the State Historical Society made about 
30 years ago. Judge Ruppenthal brought 
the history down to include the Session 
Laws of 1930. (23 L.LJ. 79-103.) 

The Revisor of Statutes made a terse 
abridgment of the original article, and pub- 
lished it in the 1930 Supplement to the 
Revised Statutes of 1923. Again in the 
Supplement of 1931 and 1933, such 
abridgement has appeared at the end of 
the volume with appropriate additions to 
bring it to date. 

Close examination of this bibliography 
disclosed to Mr. Pingry that he has another 
edition of the territorial general laws of 
1860. Mr. Pingry has also an unofficial 
compilation of Laws of 1869-70. 

The two editions of general laws of 1860 
may be designated as the Beebe edition and 
the Walsh edition, respectively. The Beebe 
edition is listed in the published bibli- 
ographies. It was authenticated September 
5, 1860, by George M. Beebe, Secretary of 
the Territory of Kansas. The Walsh edition 
was certified March 9, 1860, by Hugh S. 
Walsh, Secretary of the Territory. 

The Beebe edition has 131 acts (chapters) 
and seven resolutions, in all 264 pages. The 
Walsh edition has fifteen acts (chapters) 
numbered consecutively, as are the chap- 
ters of Beebe edition, in 69 pages. Ap- 
parently the text is alike in both books 
as to the fifteen Walsh acts. But the chapter 
numbering differ as to every act in the 
two books. Also, Chapter 13, Walsh, is 
Chapter 115, Beebe, and whereas the 
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former is approved February 27, 1860, the 
latter is approved February 2, 1860. 

Does any reader know more about these 
variants? Or know of other statutes not 
listed in the bibliography, or varying from 
that? 

* ® * 

Mr. Julian Ralston of Wichita and Miss 
Virginia Gene Bowers of Wellington were 
married on April 20th and are now in 
California on a wedding trip. Mr. Ralston 
is a member of the law firm of Todd, 
Ralston & Gore of Wichita. 


Paul L. Harvey, Assistant County At- 
torney of Shawnee County, has just re. 
turned to work after an attack of heart 
trouble, which seized him unexpectedly in 
the court of a trial. 

e e S 


Jacob A. Dickinson, a recent graduate of 
the Washburn Law School and retiring 
Clerk of the Probate Court of Shawnee 
County, has opened an office for the prac- 
tice of the law in the New England 
Building, Topeka. 

* * * 

Judge W. E. Atchison and Mrs. Atchison 
have recently departed upon another trip 
around the world. Judge Atchison is the 
most widely travelled member of the To- 
peka Bar and upon this trip he and Mrs. 
Atchison will spend some little time in the 
South Sea Islands. Before leaving Topeka, 
Judge Atchison resigned as City Attorney 
and Randal C. Harvey, the well known 
son of the late Col. A. M. Harvey, was 
appointed in his place. 

ae * * 

At the Kansas Day activities in Topeka 
on January 29th, John D. M. Hamilton, 
National Republican Committeeman of 
Kansas, was host to the most notable 
gathering of political leaders of the mid- 
west ever held in Kansas. Among the 
political leaders attending the meeting 
were: The main speaker of the Kansas Day 
Banquet, Col. Frank H. Knox of Chicago; 
former Secretary of War, Patrick J. Hurley 
and Mrs. Hurley of Oklahoma; former 
Governor and Secretary of Agriculture Ar- 
thur M. Hyde of Missouri; former Senator 
Frank Smith of Illinois; Colonel Hanford 
MacNider of Iowa, former National Com- 
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mander of the American Legion and Amer- 
ican Minister to Canada; W. G. Skelley, 
Republican National Committeeman from 
Oklahoma; Lew H. Wentz of Oklahoma; 
Harrison E. Spangler, Republican National 
Committeeman from Iowa; and forty or 
fifty other state leaders, prominent in the 
state political circles of Illinois, Iowa, Mis- 
sour, Oklahoma and Colorado. Col. Knox, 
Col. Hurley, Col. MacNider and Governor 
Alfred M. Landon, graduate of the Kansas 
University Law School in the class of 1908, 
are all being talked of as presidential tim- 


ber for 1936. 


* * 

John Hamilton, National Republican 
Committeeman from Kansas and General 
Counsel of the Republican National Com- 
mittee, was the main speaker and guest of 
honor at the annual Lincoln Day Banquet 
on February 12th at Seattle, Washington. 

s s s 

Brigadier General Wilder S. Metcalf of 
Lawrence, a graduate of the Kansas Uni- 
versity Law School and a member of the 
bar, although not an active practitioner, 
died on the 1st day of February, 1935, at 
the age of 79 at the Veterans Military Hos- 
pital at Leavenworth. General Metcalf was 
the most outstanding military figure of 
Kansas since the death of the late Major 
General Frederick M. Funston, U.S.A., 
under whom he served as Major in the 
famous 20th Kansas Volunteer Infantry in 
the Spanish-American War. When Col. 
Funston was promoted to Brigadier Gen- 
eral, Metcalf became Colonel of his regi- 
ment. Funston, son of a Kansas congress- 
man, was also a former student at the 
University. If death had not intervened, he 
would probably have been Commander- 
in-Chief of the American Expeditionary 
Forces instead of Pershing. 

During the World War, Metcalf was a 
Brigadier General in command of a di- 
vision camp in Louisiana. Among other 
honors awarded to General Metcalf, was 
the Order of the Purple Heart with the 
gold leaf cluster. General Metcalf was 
wounded twice in the Spanish-American 
War in the chase after the famous Phil- 
ippine leader, Aguinaldo. 

His funeral was the occasion for a not- 
able gathering of military figures from the 
nation and state. In addition to Governor 


Landon and Brigadier General M. R. Mc- 
Lean, the present Adjutant General together 
with various aides, there were seen at the 
church: General Metcalf’s old comrade in 
arms in the 20th Kansas, Major General 
Charles I. Martin of Leavenworth, just re- 
tired from active military duty; Ralph T. 
O’Neil of Topeka and General James A. 
Drain of Washington, both Past National 
Commanders of the American Legion; 
Frank E. Samuel of Indianapolis, National 
Adjutant of the American Legion; Past 
National Vice-Commanders Frank H. Mc- 
Farland of Topeka, and Ed Carruth of 
Herington; Harrison Glidden of Osborne, 
present State Commander of the American 
Legion, and Past State Commanders 
Thomas Amory Lee and Harry W. Col- 
mery of Topeka, Donald W. Stewart of 
Independence and Frank E. Sullivan of 
Lawrence; Colonel Charles H. Browne of 
Horton, and others. 
s * * 

Major General Charles I. Martin of 
Leavenworth, a graduate of the Kansas 
University Law School and a member of 
the bar, although not in active practice for 
many years, has just been retired from ac- 
tive military service in the armed forces of 
the United States. General Martin has been 
serving as the Commanding General of the 
35th National Guard Division. 

Upon the occasion of his retirement, the 
General was tendered a banquet at St. 
Joseph, Missouri, on January 26, 1935, 
which was attended by all of the officers of 
the staff of the 35th division and many 
other figures of military consequence. Lieut. 
Col. John F. Kaster, who has just retired as 
Probate Judge of Shawnee County, arranged 
for the presentation to the General of a 
collection of letters and messages from var- 
ious military leaders. 

General Martin started his military career 
in the Philippines as a Captain in the 
famous 20th Kansas. He was a Brigade 
Commander in France during the World 
War. 


* * * 

Former Police Judge, L. S. Lashbrook of 
Topeka has apparently lost the sight of one 
of his eyes. Judge Lashbrook was attending 
a lodge meeting and was equipped with 
helmet and spear. His helmet fell to the 
floor and in stooping over to recover it, in 
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some way the point of the spear entered 
his eye. 
* * * 

Philip H. Lewis, a recent graduate of the 
Washburn Law School, has been admitted 
to partnership in the firm headed by his 
father-in-law, Thomas M. Lillard, and the 
famous old firm now becomes that of Lil- 
lard, Eidson and Lewis. 

s * * 

The entire Bar of Montgomery County 
was grieved over the death of Lawrence 
Miles, a young aviator who crashed and 
was burned to death near Independence on 
April 14th. Miles was the son of Grace A. 
Miles, who for six years was probate judge 
of this county, and the grandson of Hon. 
S. P. Miles, veteran lawyer and present 
Police Judge of Independence. 

® * * 


The Harper County Bar Association 
elected the following officers on March 
23rd: E. C. Wilcox, President; R. H. Beebe, 
Vice-President, and Myrtle Youngberg, 
Secretary-Treasurer. By agreement with the 
other Bar Associations of the Twenty- 
fourth Judicial District, this makes these 
parties the officers of the Twenty-fourth 
Judicial District Bar Association. 

* & * 

Carl Root and St. Elmo Else, recent 
graduates of the Washburn Law School, 
have joined forces in the practice of the 
law in Topeka. Mr. Root, during the last 
year of his attendance at the law school, 
was a law clerk for Judge McDermott. 
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Frank E. Miller of Topeka has been 
seriously ill, first at his home and then 
at Stormont Hospital, but is now upon the 
road to recovery. 

> * @ 

T. H. Stanford, veteran dean of the bar 
of Montgomery County, celebrated his 
eighty-fourth birthday on March 7, by com. 
ing down to his office early in the morning 
and transacting routine business. The bal- 
ance of the day was spent at his home 
receiving congratulatory messages, and 
visits from his friends and relatives. Judge 
Stanford has been engaged continuously in 
the practice of law in Independence for 
fifty years. Although he is now retired from 
active practice he still maintains an office 
and keeps in close contact with his pro 
fession, being especially interested in the 
younger members of the bar. 

* & 

Thos. E, Wagstaff and Mrs. Wagstaff 
met with a minor automobile accident 
near Garden City in the latter part of 
March while enroute to Denver to attend 
a session of the United States Circuit Court 
of Appeals in Denver. Although the car 
was somewhat damaged neither he nor 
Mrs. Wagstaff sustained injury. 

* * » 


Harold Medill of Independence, one of 
the charter members and officers of the 
local Kennel Club, is the owner of the 
pointer “Prairie Joe” who sometime ago 
won the state championship in the field 
trials at El Dorado, Kansas. 
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An attorney sat in my office a few days ago and said: “I’m worried. I’m discouraged. I don’t 
believe I’m ever going to succeed as an attorney.” He had just lost three cases tried to juries. Being a 
young attorney and things looking black he was ready to give up the profession. “Well,” I replied, 
“you did your best. You couldn't change the testimony. Chances are any other attorney would have 
had the same results. Perhaps your clients didn’t tell you the full truth.” “No,” he replied, “they didn’t. 
If 1 had just known,” and he told a lot of matters that happened. “Now I'll tell you what to do,” I 
said. “You go home. Get out and take a good walk. Get a good night’s rest if you can. You'll feel 
better in the morning. Do you suppose you are the only one who ever gets discouraged? Do you think 
a judge never gets tired and discouraged? Suppose we all quit every time things went wrong? What 
kind of a world would this be anyway?” He took the advice, felt better in the morning, and dug in 
with new enthusiasm. 





This experience suggested that perhaps our Justices of the Supreme Court might have something 
to say which would help the practitioner. So a letter to this effect was sent. It brought some rather 
rich returns here submitted. 





“The rule that requires a lawyer to arise when he wishes to address the supreme court is not 
prompted out of regard for mere ceremony. Where one or two score lawyers are assembled, the response 
of one of their number to a call of the docket, while slouched down in his seat, sounds to the justices 
on the bench like some discordant rumble, inarticulate and unintelligible, coming from some indefinite 
place in the courtroom.”—Justice John S. Dawson. 





“It takes courage to tell a leading business or professional man that he has taken an undue ad- 
vantage of his fellow man, or that he has committed a grievous wrong for which he must pay with his 
fortune or liberty. It takes courage properly to represent an unpopular client in an unpopular case. Yet 
such duties are those with which the lawyer is constantly dealing. It takes courage to do right. I know 
of none more dangerous to a community than one versed in the law who uses his legal knowledge 
and ability to aid or to perpetrate fraud or crime.”—Justice W. W. Harvey. 





Justice Wm. Easton Hutchison, who has resumed his work on the Supreme bench is going to send 
a message for this column at a later date. In the meantime it is the wish of all that his recovery may be 


complete. 





“Webster's Dictionary says that an abstract is ‘that which comprises or concentrates in itself the 
essential qualities of a larger thing or of several things.’ In connection with records on appeals, this 
is important, for although in most instances abstracts of the record are well prepared, all too often there 
is included the full text of acknowledgments, verifications, portions of pleadings, etc., concerning which 
there is no dispute, instead of a concise statement that the document was acknowledged or verified or 
of the purport of the pleading. The inclusion of such useless matter encumbers the record, adds to the 
burden of the court and increases the printing costs, and could well be avoided. Appellant's counsel 
could well bear in mind that his case is only one of about fifty that are submitted at each sitting of 
the Supreme Court. It is not a bad practice to review the statutes with reference to appeals and the rules 
of the Supreme Court before preparing the abstract and brief.”—Justice Walter G. Thiele. 





If you will sit down now, take the last volume of published Kansas reports with its 896 pages 
ot printed opinions, and think of the hours of arguments listened to, of the thousands of pages of 
briefs, abstracts, transcripts of evidence, hours of consultations between the Justices, time spent in 
reading authorities cited, and actual dictation, will it not occur to you that sometimes the Justices of 
the Supreme Court become discouraged. 
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Why must the Supreme Court write a lengthy opinion in almost every case when so often a 
curiam opinion would be sufficient? Is every case so new or novel that it calls for an opinion? For 
one I would like to have the Justices say, “Members of the Kansas Bar. From now on we will write 
opinions only in cases where some good will be accomplished. In those cases the opinions will be full 
and complete. In other cases we will merely announce our decisions referring you to the outstanding 
cases already reported. In that way I believe the work can be lightened, the law more fully and com. 
pletely developed, and—this is important, too—the research work of the practicing attorney materially 
reduced. What do you think? 





Another thought has come on this problem which has been talked over with a number of at. 
torneys. Art. 3, Sec. 2, Kan. Constitution provides as to the Supreme Court, “They may sit separately in 
two divisions, with full power, etc. Three Justices shall constitute a quorum .. . and the concurrence 
of three shall be necessary to a decision.” Again in Sec. 3 “... and such other terms at such places 
as may be provided by law.” Our statutes 20-102 provide for two terms at the state capital on the first 
Tuesday in January and July of each year. Special and adjourned terms at such times as a majority of the 
judges may direct. 





It appears there is nothing to prevent the Supreme Court from sitting in divisions at other times 
without change in constitution or statutes. Suppose the court should sit in divisions from time to time 
at Salina, Dodge City, Hutchinson, Wichita, Emporia, Pittsburg, Coffeyville, Kansas City, or any other 
place chosen, would there by any advantage? Three Justices would need to concur in a decision. This 
would mean that two divisions could be sitting at the same time, for/instance at Pittsburg and Dodge City. 
The other Justice could remain in Topeka to take care of necessary matters. 

Could we not list some advantages as follows: First, Simplification and division of work; second, 
a better understanding and appreciation by the citizenry; third, saving of travel and expense by at- 
terneys and clients; fourth, closer contact between the court and the state bar; fifth, more time and deliber- 
ation by the justices in their decisions; sixth, many local bar meetings with the presence and counsel of 
Justices; others which you will think of. 

Disadvantages: Justices would need to travel and be away from home a part of the time; second, 
libraries would be inadequate in some places; third, there would be some extra cost to the state; fourth, 
I thought there were a number of other disadvantages but about the only one I can think of is that 
Topeka hotels would suffer. What others can you name? Would the dignity of the Court be lowered? 
1 believe not. The U.S. Circuit Court of Appeals does not seem to suffer by such an arrangement. 

There is, it seems to me, a lot of food for thought on this matter and if attorneys would as freely 
express their opinions in writing as they have orally this column would not lack interesting reading 
for the next issue. 





Then there is another question that has been discussed. For lack of space I will merely mention 
it. There has been a movement toward calling district judges to serve from time to time on the Supreme 
Bench. A corollary suggestion made is that one of the Justices of the Supreme Court, in rotation, be 
sent out to sit as a District Judge, so that continuously one district judge would be serving on the 
Supreme Bench and one Supreme Justice on the District Bench. It was thought that in that way each 
would appreciate the work and problems of the other. 





After four years as a member of the supreme court there are some things that stand out in my 
mind more than others. One is the great courtesy with which lawyers treat each other and the extent 
to which affairs of considerable moment and importance are settled by word of mouth agreement of 
lawyers . The occasions when attorneys accuse each other of sharp practice or failure to keep a promise 
are very rare indeed and when you consider that cases that come to the supreme court are the result 
of highly contested actions in the courts below this is a very remarkable fact and speaks well for the 
members of the bar. 





Another thing that has impressed itself upon me in my brief service is the number of actions that 
grow out of the settlement of estates and construction of wills. One can understand why there should be 
actions growing out of automobile collisions and injuries to workmen and similar occurrences but in 
cases involving conveyances of land in contemplation of death and the drawing of wills it would ap- 
pear inexcusable that the intent of the contracting parties or the testators could not be expressed so as 
to avoid litigation in view of the fact that there is nearly always sufficient time for study to be given 
these matters at the time they are being prepared. I cannot help but think that a great many of them 
are the result of persons taking the advice of somebody other than a lawyer. I should not be surprised 
but what it would be a wise ultimate requirement that papers of that kind should not be prepared by 


anybody but a lawyer. 


The most pleasant thing about the four years, however, has been the opportunity that the service 
has given me to meet the lawyers of the state when they are at their best. Their conduct toward the 
supreme court is so uniformly high class and courteous that it makes one doubly proud to be a member 
of such a bar.—Justice William A. Smith. 
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Kansas Annotations 


to the 
Restatement of the Law of Torts 


This is the second installment of the Kansas Annotations to 
the Restatement of the Law of Torts. The installment covers 
Sections 21 to 45, inclusive, of the Restatement. These sections 
restate the common law of battery. These annotations have 
been prepared by F. J. Moreau, of the University 
of Kansas Law School. 
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TOPIC 3. THE INTEREST IN FREEDOM FROM APPREHENSION 
OF A HARMFUL OR OFFENSIVE CONTACT 


ANNOTATION Sec. 21—Assault. 

This section effects a definite separation between intentional and uninten- 
tional apprehensions of harmful contacts, just as Section 13 made the separation 
between intentional and unintentional actual harmful contacts. The actor must 
intend to inflict such harmful contact or put someone in apprehension thereof. 

Due to the fact that a mere non-intentional putting of another in fear, which 
fear is not followed by physical injury, is not actionable in this state, it is 
logical that the court followed section 21 more consistently than it followed 
section 13, because a non-intentional infliction of an actual contact is actionable. 
See the annotation to section 13. In assault cases, then, the court always requires 
the specific intent. In Townsdin v. Nutt, 19 K. 282, the court approved an in- 
struction which stated that there was an assault if, “defendant rode or drove 
a horse toward the plaintiff in a threatening manner with the intent to injure 
the plaintiff, within such a distance as that harm might have ensued to the 
plaintiff if the defendant had not been stopped.” The court continued, “Where 
one person is guilty of an act of inchoate violence to the person of another, 
having the intention to do harm...” 

The syllabus in Lonergan v. Small, 81 Kan. 48, 105 Pac. 27, says, “An 
assault upon another is an intentional infringement upon the absolute right of 
personal security.” The case was one in which a box was snatched from the 
arms of a customer in defendant’s store. No doubt the case involves an offen- 
sive touching, but there was no actual injury. Hence, the facts are close to the 
clear assault case. The court said, “There was inchoate violence, the insult, and 
the implied charge that she was a shoplifter. It has been said that ‘the right to 
one’s person may be said to be right of complete immunity; to be let alone .. . 
The attempt to commit a battery . . . involves usually an insult, a putting in 
fear, a sudden call upon the energies for prompt and effectual resistance . . . 
There is abundant reason in support of the rule of law which makes the assault 
a legal wrong even though no battery takes place.” 


ANNOTATION Sec. 22—Frustration or Abandonment of Effort Before 

Other’s Knowledge Thereof. 

I find no case that involves this section squarely. But by very definition of 
assault this section should be followed. One of the very essential facts in all 
assault cases is that plaintiff was put in fear or in apprehension of harm. See 
annotation to section 24 for extent to which Kansas cases emphasize appre- 
hension. To apprehend means to become conscious or sensible of. See Webster's 
International Dictionary. So there cannot be any apprehension of harm until 
there is knowledge of possible harm. 


ANNOTATION Sec. 23—Frustration or Abandonment of Effort After 

Other’s Knowledge. 

This was passed on squarely in Townsdin v. Nutt, 19 K. 282. The defend- 
ant rode a horse toward the plaintiff, intending to drive upon the plaintiff. But 
the plaintiff stopped him before any actual injury took place, by catching the 
horse by the bridle. And it was held that the frustration of the defendant's 
purpose would not relieve the defendant of liability for the assault. 


ANNOTATION Sec. 24—What Constitutes Apprehension. 
This section puts the emphasis on the subjective belief of the one assaulted 
that the actor’s act will result in bodily harm to him. The requisite apprehen- 
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sion is discussed in Titus v. Corkins, 21 Kan. 519. The decision indicates that 
the plaintiff's fear must be reasonable, and in that respect our rule is not as 
subjective as to apprehension, as section 24. 

Two criminal cases also throw some light on the matter. State v. Archer, 8 
K.A. 737, 54 Pac. 927, and State v. Taylor, 20 Kan. 643. These are “gun point- 
ing” cases. In the Archer case the gun was unloaded, while in the Taylor case it 
was loaded. 

In the Archer case, the court said, “There must be some power, actual or 
apparent, of doing bodily harm .. . It has been said that the gun must be 
within shooting distance; but plainly, if it is not, yet seems to be so to the 
person assaulted, or danger otherwise appears imminent, it will be sufficient.” 

The Taylor case also emphasizes that the apprehension in the mind of the 
person assaulted is the essential thing. 


ANNOTATION Sec. 25—Source of Danger. 
No cases found. 


ANNOTATION Sec. 26—Person Threatened by Actor’s Conduct. 
No cases found in which the fear was induced in one person through threats 
of violence towards another. 


ANNOTATION Sec. 27—Unreasonable Character of Apprehension. 

This section does little more than clarify section 24. See the annotation to 
that section. It shows that there is some doubt as to whether our court follows 
section 27. For the word “reasonably” is used rather ambiguously in the decisions. 
Our court has wavered in its language. Still the factual situation has never been 
presented squarely. No court should permit an intentional wrongdoer to say to 
a weakling “you should not have been frightened by what I did.” 


ANNOTATION Sec. 28—Apprehension of Unintended Bodily Contact. 
The cases falling in this section are naturally very rare. No reported case 
has been found. 


ANNOTATION Sec. 29—Apprehension of Immediate and Future Contact. 

In Townsdin v. Nutt, 19 Kan. 282, the nearness required is stated as fol- 
lows: “ If defendant drove a horse towards plaintiff . . . within such a dis- 
tance as that harm might have ensued to the plaintiff if defendant had not been 


stopped, etc.” 


ANNOTATION Sec. 30—Conditional Threat. 

There are no Kansas civil cases involving this section. State v. Coyle, 103 
Kan. 750, 175 Pac. 971, is a criminal case well in point, however. Plaintiff's 
father was permitting his cattle to eat defendant’s cattle feed. Defendant with 
a shotgun and a whip compelled the plaintiff boy to assist him in driving the 
cattle of plaintiff's father to defendant’s corral. It was held that such an invasion 
of the boy’s freedom was itself an assault. 

That the imposition of conditions and terms upon a person will not re- 
lieve from liability for assault is also indicated in State v. Taylor, 20 Kan. 
643, and State v. Archer, 8 Kan. App. 737, 54 Pac. 927. 

ANNOTATION Sec. 31—Threat by Mere Words. 


No case squarely says that words are not sufficient to constitute an assault. 
Still many cases indicate negatively that this section is law. The definitions of 
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assault generally refer to the need of attempted violence, attempted battery, etc. 
The following cases are typical: 

The State v. Holman, go Kan. 105, 132 Pac. 1175; The State v. Triplett, 52 
Kan. 678, 35 Pac. 815; The State v. Custer, 85 Kan. 445, 116 Pac. 507; Rohr 
v. Riedel, 112 Kan. 130, 210 Pac. 644. 


ANNOTATION Sec. 32—Character of Intent Necessary. 

As pointed out in the annotation to section 21, the court definitely re- 
quires the intent to inflict a harmful or offensive contact or cause the appre- 
hension thereof upon the plaintiff or someone else. To the same extent that 
the intent to injure plaintiff is necessary, the doctrine of transferred intent is 
also limited—See annotation to section 21 for the language used in Townsdin vy. 
Nutt, 19 Kan. 282, and Lonergan v. Small, 81 Kan. 48, 105 Pac. 27. 

In Santa Fe v. McGinnis, 46 Kan. 109, 26 Pac. 453, the court disallowed 
damages for mere peril and fright, because the act of the defendant was merely 
negligent, and there was no intent to injure or put anyone in apprehension of 
bodily harm or offensive contact. 


ANNOTATION Sec. 33—Ability to Carry Out Threat. 

In Townsdin v. Nutt, 19 Kan. 282, the court does use the phrase “with 
the present means of carrying his intent into effect” as though such present 
ability was necessary. In the criminal case, however, of State v. Archer, 8 Kan. 
App. 737, 54 Pac. 927, involving the pointing of an unloaded gun, the court 
readily held that there was an assault. And clearly the defendant did not have 
a present ability to inflict the harm which appearances indicated. And if this is 
so in a criminal case where the idea is punishment, the question of civil liability 
makes an afortiori case. 


ANNOTATION Sec. 34—Personal Hostility. 

This section, also, whittles away something from section 32 which literally 
requires an intention to injure someone. No doubt a court which punishes 
criminally the pointing of a gun known to the actor to be unloaded will follow 
this section, for the civil liability phase of the question makes an afortiori case. 
The court’s opinion in State v. Archer, 8 Kan. App. 737, 54 Pac. 927, indicates 
that it follows this section. 

See, also, State v. Potter, 13 Kan. 414. 


TOPIC 4. THE INTEREST IN FREEDOM 
FROM CONFINEMENT 


ANNOTATION Sec. 35—False Imprisonment. 

This section is general. It is followed except as indicated in the annota- 
tions to the sections immediately following. See, however, generally the fol- 
lowing cases: Comer v. Knowles, 17 Kan. 436; Garnier v. Squires, 62 Kan. 
321, 62 Pac. 1005; Whitman v. Railway Co., 85 Kan. 150; 116 Pac. 234; Rail- 
way Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800; Doyle v. Boyle, 19 Kan. 168. 


ANNOTATION Sec. 36—What Constitutes Confinement. 

All three subsections of this section deal with the necessary completeness 
of the detention. The section is built around the majority view in Bird v. Jones, 
7 Adoephus and Ellis (N.S.) 742, from which view C. J. Denman dissented. 
There is strong dicta in Whitman v. Railway Co., 85 Kan. 150, 116 Pac. 234, 
that our court would prefer to follow Denman. It said, “Some of the authorities 
define false imprisonment as an unlawful physical restraint by one person of 
another’s liberty. (Gillingham v. Ohio River R’d Co., 35 W. Va. 588.) Other 
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cases state the rule more broadly and say that it is false imprisonment when a 
person is prevented without lawful authority from going where he pleases, and, 
in Garnier v. Squires, 62 Kan. 321, 62 Pac. 1005, this court held it to be, “A 
wrongful interference with the personal liberty of an individual . . .” 

Further support is given to his view in Gariety v. Fleming, 121 Kan. 42, 
245 Pac. 1054. Again it is dicta because the facts show a clear detention. An 
instruction in these terms was not held erroneous when considered together with 
all other instructions: “It is sufficient to show that the defendant at any time or 
place in any manner restrained the plaintiff of his liberty, or detained him in 
any manner from going where he wished, provided this is done without legal 
authority.” The court then said, “False arrest or imprisonment in any unlawful 
physical restraint by one of another’s liberty, whether in prison or elsewhere.” 


See the more restricted language of Doyle v. Boyle, 19 Kan. 168, indicating 
that there is no such thing as a constructive imprisonment. 


ANNOTATION Sec. 37—Confinement; How Caused. 

In Zimmerman v. Knox, 34 Kan. 245, 8 Pac. 104, “Zimmerman sold his 
property in Topeka and boarded a train for California with his family. When 
he got to Dodge City, a police officer took him off the train at the telegraphic 
direction of Knox, who was in Topeka. Knox claimed that Zimmerman owed 
him $128. Zimmerman was delayed twenty-four hours in Dodge City. Held 
that Knox is liable.” 

The case of Hynes v. Jungren, 8 Kan. 391, is a similar one. “Hynes asked 
the constable to arrest Jungren for debt. Held that Hynes is liable.” 

In Wheeler & Wilson Mfg. Co. v. Boyce, 36 Kan. 350, 13 Pac. 609, the 
agent of the defendant company that sold the sewing machine to the plaintiff. 
It wasn’t fully paid so a writ of replevin was issued. The sheriff couldn’t 
execute it, so a warrant for the plaintiff's arrest was issued, and he was kept 
in jail for 10 days. On the trial it appeared that the company had no right to 
the machine. Held that the company is liable for the intentional torts of its 
agent in the course of his employment. 


ANNOTATION Sec. 38—Confinement by Physical Barriers. 
See the language from Comer v. Knowles, 17 Kan. 436, and Garnier v. 
Squires, 62 Kan. 321, 62 Pac. 1005, in the annotation to section 36. Both cases 
put the emphasis on the restraint of liberty. See, also, the clear cut language in 
Doyle v. Boyle, 19 Kan. 168. All these cases square up with this section of the 
restatement. If this court, as pointed out in the annotation to section 36, leans 
to the view that the detention need not be complete in that the plaintiff still 
has a way of escape, it would seem that it would surely follow this section which 
requires complete barriers though allows that they may be only apparent. 

The illustrations given following this section include the removal of the 
facilities for movement—for example, taking away crutches of cripples, and 
removal of ladders from wells thus leaving persons in the well without any 
means for coming out. Cordell v. Standard Oil Co., 131 Kan. 221, 289 Pac. 
472, is a very similar case. The plaintiff drove her car to a filling station of the 
defendant. The attendant suspected her of crime and drew the water from the 
radiator of plaintiff's car, and did not refill it till officers had examined the 
plaintiff. Thus she was unable to drive off. The verdict for $500 for false im- 


prisonment was sustained. 
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ANNOTATION Sec. 39—Confinement by Physical Force. 

This section is law. 

See Comer v. Knowles, 17 Kan. 436; Garnier v. Squires, 62 Kan. 321, 62 
Pac. 1005; Whitman v. Railway Co., 85 Kan. 150, 116 Pac. 234; Doyle v. Boyle, 
19 Kan. 168; Gariety v. Fleming, 121 Kan. 42, 245 Pac. 1054. See also the 
quotations from these cases in the annotations to the four sections immediately 
preceding this one. 


ANNOTATION Sec. 40—Confinement by Threats of Physical Force. 
This section is followed. See the cases cited in the annotation, next pre- 
ceding section, and the quotation therein referred to. 


ANNOTATION Sec. 41—Confinement by Asserted Legal Authority. 

This section has been generally followed. In Prell v. McDonald, 7 Kan. 
266, the Mayor and a deputy marshal of the city of Fort Scott were held liable 
for imprisoning Prell pursuant to a supposed legal proceeding in which no one 
was sworn, and without any showing that Prell had been guilty of “fighting 
and disturbing the peace.” 

In both Hauss v. Kohlar, 25 Kan. 640, and Brown v. Larimer, 132 Kan. 
81, 294 Pac. 906, it is carefully laid down that Justices of the Peace must not 
exceed their jurisdiction, and anyone restrained through any attempted exercise 
of powers beyond those specifically granted is entitled to damages for the false 
imprisonment. See also Gariety v. Fleming, 121 Kan. 42, 245 Pac. 1054, in 
which a constable of the city of Paola was required to pay damages in the sum 
of $2500 for arresting a man in the state of Missouri, and taking him back to 
Paola. The constable attempted to justify his act on the ground that the plaintiff 
had taken away mortgaged property with him and that his objective was to 
recover the property. It was held that this was no defense because a detention 
is not permitted to compel the payment of money, and that punishment of the 
prisoner by legal methods is the only justifiable purpose for an arrest. See on 
this particular matter Garnier v. Squires, 62 Kan. 321, 62 Pac. 1005. 

That an officer is privileged to arrest in other counties than his own, see 
Torson v. Baehni, 134 Kan. 188, 5 Pac. (2d) 813. 

The case of Whitman v. Railway Co., 85 Kan. 150, 116 Pac. 234, pre- 
sents a problem not definitely covered by the restatement. The restraint in that 
case does not fall within sections 39, 40 and 41 for there was no physical force, 
no threat of force, and no attempted arrest. Whitman merely submitted because 
he wanted to be a law abiding citizen. If the law required a statement from 
him, he wanted to give it. So the most that can be said of defendant is that its 
servant misrepresented the legal requirements in such cases. Thus this case 
puts the emphasis on the existence of the coercion of the will, and reduces to a 
minimum the importance to be attached to the method by which it is effected. 
The case sanctions a method not mentioned by the restatement. 


ANNOTATION Sec. 42—Knowledge of Confinement. 

No case states this requirement in these words. But in view of the emphasis 
placed on the importance of the restraint of the person, and on the coercion of 
the will of the person, this section is law. For how can a will be coerced with- 
out its being aware of the coercion? See the cases cited in prior annotations. 


ANNOTATION Sec. 43—Act Intending to Affect Third Parties. 
No cases found. 
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ANNOTATION Sec. 44—Malice. 

This section is law. Comer v. Knowles, 17 Kan. 436. The same thought 
is found in Whitman v. Railway Co., 85 Kan. 150, 116 Pac. 234, in different 
words. It is sufficient if the restraint is accomplished “without any sufficient 
legal cause therefore.” Again, in Gariety v. Fleming, 121 Kan. 42, 245 Pac. 
1054, “the gist of the action of false arrest is the illegal detention without law- 
ful process or the unlawful execution of lawful process.” In Hauss v. Kohler 
and Brown v. Larimer, in which Justices of the Peace exceeded their jurisdic- 
tional powers (see annotation to section 41) the fact that they acted in good 
faith and without malice was no defense. 


ANNOTATION Sec. 45—Failure to Provide Means of Escape. 
No cases found. 
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